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MEMORANDUM OF THE CHAIRMAN 


U.S. Senate, 
CoMMITTEE ON INTERIOR AND INsuLAR AFFAIRS, 
Washington, D.C. 
To Members of the Senate Interior and Insular Affairs Committee: 


In hearings before our committee, both in 1957 and 1959, concern- 
ing Missouri Basin problems, the meaning of the O’Mahoney-Millikin 
amendment to the Flood Control Act of 1944 has been discussed. 

Upper Missouri Basin power users contend that production of 
some firm power is being sacrificed by release of water for navigation 
in the lower Missouri River during the summer months. In view of 
the critical power supply situation in the Eastern Missouri Basin 
power marketing area, this matter will, in all likelihood, become more 
and more pressing. It will doubtless be before the committee again. 

Gov. Ralph Herseth, of South Dakota, has transmitted to me a legal 
opinion prepared for the South Dakota Water Resources Commission 
by the law firm of Wise & Potamkin dealing with the upper basin 
rights. 

There is transmitted to you in this document a copy of that opinion. 


James E. Murray, Chairman. 


Ir 











UPPER MISSOURI BASIN WATER RIGHTS 


Apri 18, 1960. 
The Honorable the Governor or THE State or Sourn Daxora. 


Sir: You have requested that we make a thorough study of the 
laws and the pertinent legislative history relating to the rights of 
the State of South Dakota and of the other States of the Upper Mis- 
souri River Basin to the use of the waters of the basin which arise 
in those States as against the use of such waters for downstream navi- 
gation. 

We understand that you are interested in this problem as it relates 
to all uses of such waters, but that the issue which is most critical 
at this time involves the conflict which has arisen between the stor- 
age of those waters for the generation of electric power in the upper 
basin as against their use for maintaining a free-flowing 9-foot chan- 
nel for downstream navigation. The power-navigation conflict, un- 
less properly resolved, will cost the citizens of South Dakota millions 
of dollars per year—and, of course, similar losses will be suffered 
by the citizens of the other upper basin States, 

The continued use of water to maintain the 9-foot free-flowing navi- 
gation channel downstream will result in a substantial reduction in 
the amount of firm power available for sale to the farmers’ coopera- 
tives and public bodies, which are legally entitled to that power and 
which sorely need it. The Bureau of Reclamation will be able to con- 
tract to sell as firm power a total of less than 1 million kilowatts of 
the ultimate installed capacity of approximately 2 million kilowatts. 

Although this is the only conflict which is critical now, of neces- 
sity there will be similar conflicts in the future between the use of the 
waters for downstream navigation and their use in upper basin States 
for irrigation, domestic, municipal, industrial, and other necessary 
local purposes. All of these named uses are of critical importance 
to the development of the economy and to the well-being of the citi- 
zens of South Dakota. 

Extensive use of the waters for irrigation has been delayed pend- 
ing the completion of Oahe Reservoir and the construction of neces- 
sary irrigation works. However, the enthusiastic response of the 
farmers of South Dakota to the 1959 Conservancy District Act in- 
sures that there will be tremendous increases in future demands for 
water for irrigation purposes. The statement which you have re- 
cently submitted to the House Appropriations Committee contains an 
excellent exposition of the tremendous increase in irrigation that will 
soon take place in South Dakota as a result of that act. 

The present supplies of water of the towns and cities are rapidly 
becoming depleted. Adequate supplies of water for existing indus- 
tries and with which to attract new industrial development must be in- 
sured—and no other single factor is more important to an industry 
selecting a site for a new plant than a sufficient supply of water suit- 
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2 UPPER MISSOURI BASIN WATER RIGHTS 


able for industrial purposes. And in view of the sad plight of agri- 
culture at the present time, it is essential that new industries be at- 
tracted to South Dakota. 

It is generally accepted that the lack of sufficient water for all pur- 
poses will soon be the most serious single problem facing this area. 
There is simply not enough water in the Missouri River Basin to take 
care of these needs of the people of the upper basin and at the same 
time permit the water to flow downstream to operate a free-flowing 9- 
foot navigation channel. 

We have reviewed the congressional bills, acts, hearings, debates and 
reports, as well as various other documents, relating to this question. 
Based upon this review, we state as our categorical opinion that 
South Dakota and all other States lying wholly or partly west. of the 
98th meridian have priority to the use of the waters of the Missouri 
River Basin for all beneficial uses, including the generation of electric 
power, as against the use of those waters for navigation. 


BACKGROUND 


Until consideration was given to the development of the Missouri 
River for navigation purposes, the upper basin States had always felt 
secure in the enjoyment of their rights to use their waters for all of 
their needs, without fear that they would be deprived of any of the 
waters for navigation purposes. Congress had made it clear that in 
the arid and semiarid States the Federal Government would give effect 
to the State laws concerning priority rights in the use of water. This 
was accomplished by the various desert land acts, the Reclamation Act, 
the Homestead Act and by various acts admitting Western States into 
the Union. 

The first of these laws was the act of July 26, 1866 (14 Stat. 253). 
The Supreme Court of the United States, describing this act in U.S. v. 
Rio Grande Irr. Co. (174 U.S. 690, 704) , said: 


The effect of the statute was to recognize, so far as the United States is 
concerned, the validity of the local customs, laws and decisions of courts in re- 
spect to the appropriation of water. 


In another case recognizing that Congress intended to protect the 
water rights of the Western States, Clark v. Nash (198 U.S. 361, 370), 
the Supreme Court observed : 


The rights of a riparian owner in and to the use of the water flowing by his 
land are not the same in the arid and mountainous States of the West that they 
are in the States of the East. These rights have been altered by many of the 
Western States, by their constitution and laws, because of the totally different 
circumstances in which their inhabitants are placed from those that exist in the 
States of the East, and such alterations have been made for the very purpose 
of thereby contributing to the growth and prosperity of those States arising from 
mining and the cultivation of an otherwise valueless soil, by means of irrigation. 
This Court must recognize the difference of climate and soil which render neces- 
sary these different laws in the States so situated. 


Under the State laws to which effect was thus given, water rights 
became vested when the water was appropriated for beneficial use. 
Thus. the citizens of those States had no fear that they would be de- 
prived of any of their water for downstream navigation use. 

The first. threat to the water rights of the upper basin States was 
the authorization of a 6-foot navigation channel from Sioux City, 
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Towa, to the mouth of the Missouri River. However, assurances that 
there was sufficient water for both the 6-foot channel and upper basin 
needs, as a result of the construction of the Fort Peck Shcassouh 
dissipated opposition to the channel. 

Then came the devastating floods of 1943, which caused the House 
Committee on Flood Control to instruct the U.S. Army Corps of 
Engineers to review their reports on the Missouri River with a view 
to determining whether any modifications should be made therein with 
respect to flood control from Sioux City to the mouth. The “Pick 
Plan,” named after Colonel Pick (H. Doc. No. 475, 78th Cong., 2d 
sess.), was the Army Engineers’ response to this directive. It pro- 
vided, among other things, for five large reservoirs on the mainstem. 
It proposed that the stored waters be used chiefly for irrigation, navi- 
gation, and the generation of electric power. This proposal, coupled 
with the proposed construction of a 300-foot wide, 9-foot-deep navi- 
gation channel from Sioux City to the mouth, to replace the previ- 
ously authorized 200-foot wide, 6-foot-deep channel, caused open con- 
flict to erupt between the upper States on the one hand, and the Army 
Engineers and downstream navigation interests on the other. 


THE CONFLICT 


From the outset, those interested in the use of the waters of the 
Missouri River Basin for the full development of the upper basin 
questioned whether the 9-foot channel could be maintained without 
harm to upper basin water uses. Thus, the Bureau of Reclamation, in 
its comments upon the Pick plan, noted: 


In planning the control and utilization of the waters of the Missouri Basin, 
the widest range of multiple benefits should be sought in each feature or group 
of features. All reservoirs included in the comprehensive plan, including Fort 
Peck, should be operated to obtain the maximum benefits in common for flood 
control, navigation, irrigation, power generation, and other water-conservation 
activities, including but not limited to, utilization for fish and wildlife preser- 
vation, recreation, pollution abatement, maintenance of surface and ground- 
water levels, silt control, and domestie and industrial purposes. To the extent, 
however, that several functions of water control and utilization are conflict- 
ing, preference should be given to the functions which contribute most signifi- 
cantly to the welfare and livelihood of the largest number of people. It is, 
for example, the view of the Bureau of Reclamation, that the waters of the 
Missouri River and its tributaries west of or entering above Sioug City are more 
useful to more people if utilized for domestie, agricultural, and industrial pur- 
poses than for navigation-improvement purposes. To the extent that these uses 
are competitive, domestic, agricultural, and industrial uses should have pref- 
erence (H. Doc. 475, 78th Cong., 2d sess., p. 7). [Italics supplied.] 


And the Bureau of the Budget noted that the Pick plan failed to 
explain how these different uses of the water were to be reconciled: 


A difference of opinion appear sto exist between the Corps of Engineers and 
the Bureau of Reclamation over the use and control of the waters of the Missouri 
River and its tributaries west of, or entering above, Sioux City, Iowa * * * 
(H. Doc. 475, supra, p. vii). 


And again, on page viii, the Bureau of the Budget commented: 


The proposed report of the Chief of Engineers does not make clear what his 
views are as to the ultimate relationship that should prevail among the plan 
proposed in this report, the proposed 9-foot channel project for the Missouri 
River between Sioux City and the mouth, as recommended in House Document 
214, 76th Congress, and now under consideration by the Congress in the pending 
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bill (H.R. 3961) authorizing the construction, repair, and preservation of certain 


public works on rivers and harbors, and for other purposes, and upstream uses of 
the water resources of the basin. 


And again, on page ix: 


Further advice as to the relationship to the program of the President of the 
improvements considered in the proposed report will be given after the review 
and consideration in this office of * * * the ultimate relationship that should 
prevail among the flood-control plan recommended in this proposed report, the 
proposed 9-foot channel project for the Missouri River, and upstream uses of 
the water resources in this basin. 


Thereafter, the conflict was in the open. 

It should be noted at the outset that almost everyone agreed that 
nothing should be done which would injure the interests of the upper 
basin. There were those who believed that the upper basin would be 
protected by the mere fact that there would be plenty of water for 
everyone, or by the assurances of the Army Engineers that no addi- 


tional water would be needed, and, therefore, no conflict would actually 
arise. 


Mr. Hoeven. * * * Judging from the official reports, it sees to me that there 
is going to be enough water in the Missouri River Valley to take care of all 
the needs for reclamation, irrigation, navigation, and whatever else is involved 
in this particular program (Congressional Record, 78th Cong., 2d sess., p. 2920). 

aa * * 7” os a 6 

Mr. AncGEerxL. Governor Moses, I do not understand this proposed legislation 
will appropriate any additional water, it only takes care of the water available 
under the existing law (hearings on amendments to the Missouri River power 
provision, House Committee on Rivers and Harbors, Feb. 18, 22, 1944, p. 4). 

* * * * - ~ = 

Mr. Carter. * * * a representative of the Chief of Engineers office sat in 
the chair that you (Governor Moses) occupy at the present time and told this 
committee, if my memory serves me right—and if I am not right I will ask my 
colleagues on this committee to correct me—that they were going to obtain the 
additional depth by confining the water that was in the wider channel to a 
narrower channel and by doing the dredging and doing the other things stated 
here in General Schley’s report. 

Now, I am from a Western State myself, Governor, and I appreciate the value 
of water, and I am not going to sit here and see the navigation deprive this irri- 
gation area up there of any of their water, because I know that much of your 
eountry and much of my country is in danger unless we do have water. It is 
absolutely necessary and essential. 

So I am going to view this very carefully and with a great deal of sympathy 
from that point of view. 

But as stated by the gentleman from Nebraska, this bill does not provide for 
the appropriation of one drop of water for the purpose of navigation. 

It is simply a question of using the natural flow that is there to the best ad- 
vantage of navigation. 

Now, that is my understanding of the situation (ibid., p. 7). 

+ * * * * * * 

Mr. Burrett (to Governor Ford, after reading the authorization for the 9-foot 
channel). * * * How does this require any additional water? * * * 

I think you are worrying about a danger that is not real. 

Governor Forp. To us it is decidedly real. 

Mr. Bourrett. Not in this bill, I promise you that (ibid., p. 15). 


And there were those who felt that if the conflict did arise, it would 
come so far in the future that there was no need to hold back authori- 
zation for essential flood control until this possible future conflict was 
resolved. 

Governor Sharpe, of South Dakota, typified that point of view. 
He was anxious to obtain the benefits of flood control legislation im- 
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“mediately. He felt that the conflict might never arise. Therefore, 
he urged immediate passage of the flood control bill, with a provision 
that no rights to the use of the water should vest, that projects common 
to the Pick and Sloan Plans be built first, and the 9-foot channel should 
be allowed to use no more water than already authorized (hearings on 
H.R. 4485, Senate Committee on Commerce, June 7, 1944, p. 472). 

In reply to a question from Senator Millikin as to whether the con- 
flicts should not be settled then, Governor Sharpe said : 

I see no reason of inviting the conflict. I do not know that it is ever going to 
arise. I think that these irrigation and navigation people are really doing a lot 


of fighting over something that neither one of them can prove is ever going to 
happen * * * (ibid., p. 478). 


But there were also those who felt it so important that the conflicts 
be resolved before anything else was done that they preferred to delete 
all Missouri River Basin projects from the pending bills rather than 
have them authorized without inclusion of language that would ro- 
tect the upper basin. Senator Robertson so expressed himself (ibid., 
P. 524). And, later, during the same hearings, Senator Robertson 

ound that Governor Ford, of Montana, and Governor Moses, of 
North Dakota, felt the same way : 

Senator Ropertson. Governor, if those safeguards which I think you rightly 
Say are most necessary are not forthcoming, if this amendment (the first ver- 
sion of the O’Mahoney-Millikin amendment) is defeated * * * would you sup- 
port an amendment to eliminate the entire Missouri River project from this bill 
and from 3961 (the river and harbor bill) ? 

Governor Forp. Yes * * * (ibid., p. 544). 

Senator Ropertson. Mr. Chairman, I would like to ask Governor Moses that 
same question. * * * 

Governor Mosss. That is a difficult question to answer. The answer has to be 
“Yes” * * * (ibid. p. 545). 


But, almost without exception, everyone accepted the fact that the 
9-foot channel must not deprive the upper basin of the water it needed. 
(The discussion of what those “needs” are will be set forth later.) 

The President of the United States felt the problem to be so impor- 
tant that he had written to Congressman Mansfield, chairman of the 
House Committee on Rivers and Harbors, stating: 

I believe the bill should contain a definite declaration that the beneficial use of 
water in the upper basin States shall not be affected by the proposed lower im- 
provements (Congressional Record, 78th Cong., 2d sess., p. 2857). 

The statements by Congressmen Angell and Carter, previously 
quoted, were also illustrative of the concern felt by many from out- 
side of the basin that the water rights of the upper basin States be 
protected. 

Congressman Dondero, of Michigan, informed Governor Moses 
after the Governor had expressed fear that a 9-foot navigation chan- 
nel would consume more upper basin water than the 6-foot channel 
and Congressman Angell had told the Governor that the committee 
understood otherwise, “But if it does that, then you are justified in 
appearing here and protesting” (hearings on amendments to the 

issouri power provision, supra, p. 4). And, later: 

Governor, it may be some consolation to you to know that before us is a letter 
from the President of the United States calling attention to the fact that the 


present river and harbor bill does not adequately recognize the rights of the 
basin States of the Northwest (ibid., p. 6). 


55284602 
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There were but few proponents of navigation rights as against the 
rights of the upper basin, and their advocacy is almost lost in the 
overall voluminous record of the dispute. 

The position of the Army Engineers, as already demonstrated by 
previous quotations, was that the 9-foot channel would use no more 
upper basin water than the 6-foot channel, and the upper basin would 
not therefore be harmed. 


LEGISLATION INVOLVED 


The Pick Plan and the provision for a 9-foot navigation channel 
were embodied in the bill (H.R. 4485) which, with amendments, 
became the Flood Control Act of 1944, and the bills (H.R. 3961 and 
S. 35) which, with amendments, became the Rivers and Harbors Act 
of 1945. While these bills were under consideration, the Bureau of 
Reclamation submitted its plans for the development of the Missouri 
River, the “Sloan Plan” (8. Doc, 191, 78th Cong., 2d sess.). There 
were major differences between the two plans, which were later com- 
promised in the “Pick-Sloan Plan” (S. Doc, 247, 78th Cong., 2d sess.) . 
And the compromise plan was authorized in the acts as finally passed. 

Prior to final enactment, various amendments to these bills were 
eens for the purpose of protecting the rights of the upper basin 

tates in the use of their waters. 

The flood control bill was eventually passed near the close of the 
session, in December of 1944. The rivers and harbors bill of the 78th 
Congress was never finally passed. It had passed both Houses, but 
time ran out before final action could be taken on the conference 
report. Early in 1945, S. 35 was introduced and passed. It was 
basically the same as the previous bill (H.R. 3961). 

The long delay in the passage of both the Flood Control Act and 
the Rivers and Harbors Act was caused primarily by the vigorous 
battle waged on behalf of the water rights of the upper basin. 

Neither the rivers and harbors bill nor the fl control bill, as 
introduced in the House, contained any language protecting the rights 
of the upper basin. The need for such protection became apparent 
immediately after the release of the Pick Plan. The House committees 
involved recommended to the House and the House adopted amend- 
ments which the committees argued would afford that protection. The 
amendment to the rivers and harbors bill read as follows: 

Provided, That such improvement (the 9-foot channel) when accomplished shall 


not create any demand on the water resources of the Missouri Basin over that 
now authorized by existing law. 


The amendment to the flood control bill read as follows: 


Provided, That nothing in this Act shall be construed as creating below Sioux 
City any demand upon the water resources of the Missouri River Basin above 
Sioux City in excess of that now authorized by existing law * * * 

Substitute amendments were introduced in an effort to strengthen 
this provision, The substitutes were rejected solely on the basis that 
the committee amendments already provided full protection. This 
is illustrated by the following statement of Congressman Carter, of 
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California, the ranking minority member of the Rivers and Harbors 
Committee: 

That is the amendment we are considering at the present time. We are not 
trying to take anything away from these irrigationists * * * If I thought for 
a moment that these improvements were in any way going to interfere with, 
retard, impede or destroy our irrigation efforts, I certainly would not be for 
this amendment * * * (Congressional Record, 78th Cong., 2@ sess., p. 2836). 

There were many other statements to the same effect. The record 
is therefore clear that when the House sent the two bills to the Senate, 
the House intended and believed that it had provided fully for the 
water rights and needs of the upper basin. 

In the Senate, however, the representatives of the arid and semiarid 
States were not satisfied with the House amendments. Those amend- 
ments limited the use of the water for navigation to the “use now 
authorized by existing law”—that is, the amount of water needed 
to operate a 6-foot channel. This meant that upper basin use had no 
priority over navigation use for the amount of water needed to 
operate a 6-foot channel. The western Senators. wanted prior rights 
of use for upper basin purposes covering all of the water, including 
that which would be needed to maintain a 6-foot channel. And they 
insisted that the priorities to which the upper basin were entitled 
should be spelled out clearly in the laws. 

A group of 22 determined Senators, led by Senators O’Mahoney 
and Millikin, waged a long and unrelenting battle to preserve for the 
upper basin States all of the priorities which they had under their 
State laws. Their efforts were culminated with success by the adop- 
tion of the amendment they fought for—the O’Mahoney-Millikin 
amendment. 

THE 0’MAHONEY-MILLIKIN AMENDMENT 


The O’Mahoney-Millikin amendment is the legislation which estab- 
lishes the priorities governing the uses of the waters of the Missouri 
River Basin. It was included as section 1 in both the Flood Control 
Act of 1944 (58 Stat. 887) and the Rivers and Harbors Act of 1945 
(59 Stat. 10). It has been reenacted in identical language in each 
of the several flood control and rivers and harbors acts which has 
been passed since that time. It is definitely the law of the land with 
es to the question under consideration. 

‘i he pertinent parts of the O’Mahoney-Millikin amendment are as 
ollows: 

“In connection with the exercise of jurisdiction over the rivers of 
the Nation through the construction of works of improvement, for 
navigation or flood control, as herein authorized, it is huphy declared 
to be the policy of the Congress to recognize the interests and rights 
of the States in determining the development of the water sheds 
within their borders and likewise their interests and rights in water 
utilization and control, as herein authorized to preserve and protect 
to the fullest possible extent established and potential uses, for all 
purposes, of the waters of the Nation’s rivers; to facilitate the con- 
sideration of projects on a basis of comprehensive and coordinated 
development; and to limit the authorization and construction of 
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navigation works to those in which a substantial benefit to navigation 
will be realized therefrom and which can be operated consistently with 
appropriate and economic use of the waters of such rivers by other 
users.” 
In conformity with this policy: 
* * * * * * * 


“(b) The use for navigation, in connection with the operation and 
maintenance of such works herein authorized for construction, of 
waters arising in States lying wholly or partly west of the 98th 
meridian shall be only such use as does not conflict with any bene- 
ficial consumptive use, present or future, in States lying wholly or 
partly west of the 98th meridian, of such waters for domestic, munici- 
pal, stock water, irrigation, mining, or industrial purposes.” Italic 
supplied.) 

In addition to the quoted parts, there are other provisions which 
clearly establish the rights of the States to participate in the for- 
mulation of plans for the development of the river. 

This language is clear and its meaning unambiguous. It is diffi- 
eult to see how it can be misinterpreted. The Army Engineers, how- 
ever, have insisted upon, and persisted in, misinterpreting it—and 
have operated the main-stem dams in direct violation of rights defi- 
nitely given to the upper basin states by the quoted provisions. Only 


because of this is an analysis of the language and its legislative history 
necessary. 


DOWNSTREAM NAVIGATION RIGHTS CAN NEVER VEST AS AGAINST UPPER 
BASIN RIGHTS 


The growing needs of the upper basin for water for irrigation, 
domestic, municipal and industrial use, necessarily create concern 
lest past, present, or future use for navigation downstream might 
Lene ly vest rights for navigation use to the detriment of upper basin 
rights, 

he law is clear and definite to the effect that navigation use can 
never obtain any vested rights as against those upper basin uses which 
are given priority rights by the O’Mahoney-Millikin amendment. 
That amendment gives those rights priority for “present or future” 
use. And that means that the upper basin States can always take 
whatever waters they need for the priority uses regardless of what 
has been theretofore used for navigation. And it matters not what 
works have been constructed in the lower basin for navigation pur- 
poses or how deep a channel has been dredged. 

Although there can be no doubt concerning this plain meaning of 
the law, there is ample proof that Congress intended the O’Mahoney- 
Millikin amendment to provide precisely that protection, as the fol- 
lowing quotations illustrate: 


Senator Mrikrn. * * * As I pointed out the other day, you take navigation 
here. If people are figuring on a 9-foot channel or a 12-foot channel and, assum- 
ing, Congressman, that that reflects a conflict of water use—I don’t know 
whether it will or not; the figures are so conflicting here that I cannot reach a 
decision. But assume that it would. In the meantime they have built their 
barges, they have built their docks, they have established their track sidings. 
They have built their wharves, they have built all their accessories, and then 
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would be claiming to be a vested interest recognized by Congress. Now these are 
the things that we got to guard against. 

Representative Casg. * * * I have that concern too, and that was why I ap- 
peared before the Rivers and Harbors Committee in the House and said that as 
a very minimum I feel that you should put in this law a provision that nothing 
in this act—referring to the act which was proposed to be established with 9-foot 
channel—nothing in the act should be construed as creating below Sioux City any 
rights above those now authorized by law. In other words that that project 
should not create any vested, any additional interest, any rights down here 
{indicating on map] that did not exist. I said that is the minimum and I would 
like to go further than that and I would like to reclaim for this country in here 
[indicating] any rights that we should have, if that could be done (hearings on 
H.R. 4485, Senate Committee on,Commerce, 78th Cong., 2d sess., p. 605). 

Colonel Reser. * * * The Secretary of War has stated specifically in a letter to 
the Bureau of the Budget, which I introduced in the hearings of the River and 
Harbor Subcommittee of this committee, that there is nothing in existing law or 
past practice which establishes by means of a navigation project—and, of course, 
I am sure that the same reasoning would also apply to a flood control project, any 
vested right to the use of water. Our lawyers do not understand that there is 
any such vested right in any of our projects * * * (ibid., p. 651). 


THE POWER GENERATION-NAVIGATION CONFLICT 


The Army Engineers claim that the generation of electric power is 
not a priority use under the O’Mahoney-Millikin amendment and have 
rovided water for downstream navigation purposes to the serious 
etriment of power generation. However, the plain fact is, as we 
shall now demonstrate, that the generation of electric power is such 
a priority‘use. 

In 1957, we rendered an opinion to East River Electric Power Co- 
operative that, based upon the clear meaning of the statutory language, 
the generation of power was included in the priority uses granted to 
the upper basin States. At that time we were not requested to make a 
study of the legislative history. Now that we have done so, and have 
found that our previous opinion is completely supported by the leg- 
islative history, it would seem to be helpful to begin our discussion 
of this issue by setting forth that opinion: 


WASHINGTON, D.C., April 22, 1957. 
East River ELeEcTRic POWER COOPERATIVE, INC., 
Madison, 8. Dak, 


GENTLEMEN: You have requested an opinion on the following question: 

“Is the use of water for the generation of electric power and energy in the 
Missouri River Basin entitled to preference over the use of the water for 
navigation?” 

It is our opinion that the use of water for power generation in the Missouri 
River Basin is definitely given preference over the use of that water for naviga- 
tion by the O’Mahoney-Millikin amendment to the Flood Control Act of 1944, and 
the water is to be used for navigation only to the extent that such use does not 
conflict with the use of the water for power generation. 


DISCUSSION 


Section 1(b) of the Flood Control Act of 1944 (the O’Mahoney-Millikin amend- 
ment) provides: “The use for navigation, in connection with the operation and 
maintenance of such works herein autherized for construction, of waters aris- 
ing in States lying wholly or partly west of the 98th meridian shall be only such 
use as does not conflict with any beneficial consumptive use, present or future, 
in States lying wholly or partly west of the 98th meridian, of such waters for 
domestic, municipal, stock water, irrigation, mining or industrial purposes.” 

The word “industrial” in its broad connotation, applies to all forms of eco- 
nomic activity. In its more limited meaning, it applies to “the produetive oc- 
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cupations as distinguished from finance and commerce” (the Winston Dictionary, 
college edition, 1942). Therefore, whether it is used in its broad meaning or in 
a restrictive sense, it definitely pertains to and includes the business of generat- 
ing electricity. 

In fact, this is so clearly the case that it is difficult to find authoritative rulings 
or statements on the subject, because it is a point that is taken for granted. 
Thus it is that we refer to the “electric power industry.” No one bothers to 
cite authorities for this designation because it is a designation that has been 
consistently used and accepted. 

Diligent search has uncovered only one court decision dealing with the precise 
point of whether the words “industrial purposes” include in their meaning the 
generation of electric power and energy, and both the decision of the court 
and the manner in which the court handled the question confirm what has been 
set forth above. The case of First Iowa Hydro-Electric Coop. v. FPC (151 F. 
2d 20 (C.C.A., D.C.)), involved an appeal, by an applicant for a license to con- 
struct hydroelectric generating facilities on the Mississippi River adjoining Iowa, 
from a denial of the application by the Federal Power Commission. The ap- 
plicant had failed to get a permit from the State of Iowa as required by the 
Iowa laws. The Federal Power Commission had ruled, among other things, that 
the applicant had to comply with State laws and, therefore, had to get the Iowa 
permit. On appeal to the U.S. Court of Appeals for the District of Columbia, 
the applicant pointed out that the Iowa statute prohibits the construction of 
dams for industrial purposes in navigable streams without a permit. The ap- 
plicant then argued that the construction and operation of a dam for the genera- 
tion of electricity was not an industrial purpose. The court summarily rejected 
this contention and held that the generation of electricity did constitute an in- 
dustrial purpose. The headnotes of the case state: “The Iowa statute prohibit- 
ing the construction of a dam in any navigable streams for the diversion of any 
water therefrom for industrial purposes prohibits the diversion of water for 
power purposes.” 

The court did not cite any authority for this ruling. This, we submit, was be- 
eause the point is so obvious that it was not felt necessary to cite any authority. 
Also, when the answer to a point is obvious there is rarely any litigation over 
it, and, therefore, there are few, if any, court decisions on it. 

Thus, it is that, in our research, the above case was the only one found deal- 
ing specifically with the exact question here involved. Wherever else the point 
was involved, it was merely assumed that the generation of hydroelectric en- 
ergy is an industrial use. 

For example, in an article entitled “Use of Public Water for Industrial Pur- 
poses, ete..” appearing in 65 South African Law Journal 14, the author (C. O. 
Ehrlich) discusses thoroughly the types of industries which should be entitled 
to use public water and he lists hydro generation as one of those industries. 

He did not even discuss the question whether the use of water for industrial 
purpose included its use for power generation. He assumed that. He merely 
discussed the fact that the use of water for power generation was for the type 
of industrial use that should be entitled to use publie water. 

Although there is a scarcity of decisions on the meaning of “industrial,” 
there is an abundance of authority on a related word, namely, “manufacturing.” 
The problem of the interpretation of the word “manufacturing” as it relates to 
the generation of electric power arises most frequently under incorporation 
statutes and tax statutes. There are many cases holding that electric-power 
generation is a form of manufacturing. Before considering these cases, how- 
ever, it is important to note that the word “industrial” has a broader meaning 
than the word “manufacturing.” In other words, “industrial” includes ‘‘manu- 
facturing” and other forms of business activity as well. “The phrase ‘industrial 
pursuit,’ as used in a statute authorizing the formation of corporations for 
such purpose, is broader and more comprehensive than ‘trading’ or ‘manufactur- 
ine” It inclndes both and something more” (Fletcher, “Cyclopedia of the Law 
of Private Corporations,” vol. 1, sec. 10, p. 38). 

In the case of Kentucky Electric Company v. Buechel (146 Ky. 660, 143 S.W. 
58, 60), the court, referring to the generation of electric power, said: “It is 
merely the changing of energy from one form to another, but these units of 
energy, after they have heen so transformed. are so changed that we think they 
may properly be termed ‘manufactured.’ They could certainly not be recog- 
nized, and when their form is so changed that they can no longer be recog- 
nized, to the average mind they are manufactured into a new product.” 
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In the case of In re Charles Town Light and Power Company (183 F. 160, 
affd. 184F. 986), it was held that electricity generated for the purpose of fur- 
nishing light, heat, and power is a product of “manufacture.” 

In the case of Edison United Manufacturing Company v. Farmington Electric 
Light and Power Company (82 Me. 464, 19 Atlantic 859), in comparing a gas com- 
pany and an electric company, the court said (p. 860): “Each manufactures its 
power.” [Italic supplied.] 

In the case of Utah Power and Light Company v. Pfost (286 U.S. 165), the 
U.S. Supreme Court held that the process of generating electricity is a manu- 
facturing process. 

Other cases holding that the generation of electric power and energy is manu- 
facturing are: 

Bates Machine Co. v. Trenton & N.B.R. Co. (70 N.J.L. 684, 58A 935) 

Chicago M. St. P. & P. R. Co. v. Custer County (96 Mont. 566, 32 P. 2d 8) 

Duke Power Co. v. Beil (156 S.C. 299, 152 S.B. 865) 

Columbia Ry. Gas & Electric Co. v. Query, et al. (134 S.C. 319, 132 S.B. 
611) 

Empire Water & Power Co. v. Cascade Town Co. (204 F. 123) 

Boston & M.R.R. Co. v. Town of Billerica (262 Mass. 439, 160 N.B. 419) 

-  Vaneedor Inv. Co. v. Highland Canal & Power Co. (125 Minn. 20, 145 

N.W. 611) 

Zamani v. Otter Tail Power Co. (182 Minn, 355, 234 N.W. 457) 

Hetherington v. Camp Bird Mining, Leasing & Power Co. (70 Colo. 531, 
202 P. 1087) 

State, ex rel Spillman vy. Interstate Power Co. (118 Neb. 756, 226 N.W. 
427) 

Since the word “industrial” includes in its meaning the word “manufacturing” 
and since the law is clear that the word “manufacturing” includes the genera- 
tion of electric power and energy, it necessarily follows that the word “indus- 
trial” also includes the generation of electric power and energy. It also follows, 
therefore, that the preferential use of waters for industrial purposes as against 
navigation purposes, as specifically provided in the O’Mahoney-Millikin amend- 
ment, includes a preference for the use of the waters for the generation of elec- 
tric power and energy. 

We have thus far herein dealt with the problem solely on the basis of the 
meaning of words “industrial purposes.” Having established that the genera- 
tion of electric power is an industrial purpose the only possible remaining ques- 
tion is on the meaning and applicability of the words “heneficial consumptive 
use,” as used in the O’Mahoney-Millikin amendment. That the use of water 
for the generation of electric power and energy is a beneficial use is too obvious 
to require any discussion. We might merely note that perhaps the most recent 
recognition of this fact on the floor of the Senate was during the consideration 
by the Senate of the River and Harbor and Flood Control Act of 1957 when 
Senator Watkins observed “* * * the use of water for power has long been 
recognized as a beneficial use of water” (p. 4121, Congressional Record, Thurs- 
day, Mar. 28, 1957, vol. 103, No. 54). 

Actually, this statement of Senator Watkins followed his submission of a 
number of statutes, including that part of the Flood Control Act of 1944 which 
contains section 1(b). It can, therefore, be properly assumed that Senator 
Watkins was referring to the type of beneficial use referred to in section 1(b), 
and that means a beneficial consumptive use. However, it is not necessary to 
rely upon this statement for that purnose. In the first place, the storage of 
water for hydroelectric generation leads to the evanoration—the consumption— 
of water, and there is no doubt that it is, therefore, a consumptive vse. For 
example, in testimony by Harry W. Bashore, then Commissioner of Reclama- 
tion. on April 18, 1945, before a subcommittee of the Senate Committee on Com- 
merece, during hearings on 8. 555, 79th Congress, Ist session (p. 1730 of hearings), 
we find: 

“T might point ont in that connection that these reservoirs introduce #n ele- 
ment of consumntive use in the waters of the streams, expose the surface to 
evanoration. and consume quite a bit of water.” 

Also. in the hearings on the Water Rights Settlement Act (S. 863). hefore a 
suhcon..nittee of the Senate Committee on Interior end Insular Affoirs. 84th 
Congress, 2d session, March 20, 1956, at page 89, we find the following disceus- 





| 
| 
| 








12 UPPER MISSOURI BASIN WATER RIGHTS 


sion (the witness, Mr. Grimes, was chief engineer and executive officer, South 
Dakota Water Resources Commission) : 

“Mr, Grimes. That is correct. Power being referred to as a nonconsumptive 
use, as far as the lower people are concerned, it is questionable. It is a con- 
sumptive use. 

“Senator WATKINS. It certainly is a consumptive use. 

“Senator Barrett. It is a consumptive use because of evaporation that occurs 
in the dam storage, is it not? 

“Mr. Grimes. That is a factor. 

“Senator Barrett. And it is a considerable factor in a good many cases, is it 
not, Mr. Grimes? 

“Mr. Grimes. Yes, the evaporation rate; whenever you increase the surface 
area, of course, you increase the evaporation rate. 

“Senator Barrett. It depends on the area where it is located, but in some 
eases it is a considerable factor and amounts to a distinct consumptive use; is 
that not right? 

“Mr. Grimes. That is a consumptive use, that evaporation. It is lost to use 
in any other area.” 

There is no doubt, therefore, that the storage of water and its subsequent use 
for the hydroelectric generation is a beneficial consumptive use. Furthermore 
the consumptive use part of the requirement is not the controlling factor in 
determining which purpose has preference. Any use of the water for the pur- 
poses mentioned, whether consumptive or nonconsumptive, has preference over 
the use for navigation. The word “consumptive” is used only descriptively, 
and not as a word of limitation. 

The preferential uses set forth in section 1(b) have always been referred to 
as “beneficial consumptive” uses, because normally they are “consumptive” 
uses. It cannot be argued, however, that the use must be consumptive to have 
priority. It is the nature of the use that entitles it to priority and not the fact 
that the use consumes or does not consume water. For example, if in this age 
of scientific miracles an irrigation process was developed whereby the water 
diverted from a stream for irrigation purposes was returned to the stream, it 
certainly could not be argued that the use for irrigation was no longer a pre- 
ferred use because it did not consume the water. Irrigation is a use preferred 
over navigation because it is considered a more important use of the water than 
navigation and not because it is a consumptive use. And irrigation would retain 
this preference over navigation even if by a new process the irrigation use did 
not consume the water. 

In other words, the word “consumptive” as used in 1(b) is meant to describe 
irrigation and the other uses enumerated and not to limit the preference rights 
of those uses. It is exactly as though 1(b) had read: “The use of the water 
for irrigation (etc.) which is a beneficial consumptive use, is entitled to prefer- 
ence over the use of the water for navigation.” Section 1(b) must further be 
interpreted as meaning that these named uses have preference over the use for 
navigation even though, or despite the fact that, they are consumptive uses and 
certainly, if in any instance those uses should not be consumptive, they would, 
a fortiori, be entitled to preference. 

In the ease of the use of water for power generation, only when there is stor- 
age is there any necessity to consider which use has preference as between 
power generation and navigation. And when there is storage for generation, 
the use is consumptive. Where the generating plant is only a flow-of-the-river 
type of plant, without storage, there is no consumptive use, but at the same time 
there is no possibility of conflict because\there is no interference with the natural 
flow of the stream. Thus, the question with respect to power generation becomes 
merely academic. The possibility of conflict, and the necessity to determine 
preferences between the two uses, exists only when there is storage: and when 
there is storage we have a consumntive use. 

However, even if it were possible to have a situation where there is eonflict 
between the use of the water for generation and the use of the water for navi- 
gation, without there being any storage of the water for generation, the use 
for generation still would be entitled to preference, just as in a similar hypo- 
thetical case the use of the water for irrigation would be entitled to preference 
even though it were not a consumptive use for irrigation. Obviously, where 
Congress says that one type of use is to have preference over another tvpe of 
use even when the preferential use consumes part of the water, certainly Con- 








UPPER MISSOURI BASIN WATER RIGHTS 13 


gress must intend that the preferential use of the water be recognized as such 
when it does not consume any of the water. 

The foregoing discussion has been solely on the basis of the meaning of sec- 
tion 1(b) of the Flood Control Art of 1944. To complete the analysis, it is nec- 
essary to consider the preamble ot the act, which sets forth the intent of the Con- 
gress. The applicable part of the preamble reads: 

“* * * it is hereby declared to be the policy of the Congress * * * to limit 
the authorization and construction of navigation works to those in which a 
substantial benefit to navigation will be realized therefrom and which can be 
operated consistently with appropriate and economic use of the waters of such 
rivers by other users.” [Italics supplied. ] 

The language of section 1(b) is clear and unambiguous and needs no interpre- 
tive help from the preamble. However, if there had been any ambiguity or un- 
certainty, the preamble would remove it. The preamble clearly shows that navi- 
gation is to be served only to the extent that the use for navigation is “con- 
sistent with appropriate and economic use of the waters of such rivers by 
other users.” Obviously, to the extent that use of the water for navigation is 
not consistent with the use of the water for power generation, the use for power 
generation must prevail. 

CONCLUSION 

It is, therefore, our definite opinion that the use of water for power genera- 
tion is an industrial use entitled to preference under section 1(b) of the Flood 
Control Act of 1944 (O’Mahoney-Millikin amendment) and that the water is to 


be used for navigation only to the extent that it does not conflict with the use of 
the water for power generation. 


You will observe that the opinion quoted above definitely estab- 
lishes that use of water for power generation is a use for a “beneficial 
consumptive industrial purpose,” Fased on the clear meaning of the 
words themselves. Authority is cited defining each of those words. 
It is not necessary to belabor these points, but we wish to supplement 
them briefly before citing the legislative history of the O’Mahoney- 
Millikin amendment which establishes beyond doubt that the words 
were used to mean what they say and that power generation was 
clearly intended, and believed by the Congress, to be included in the 
priority uses. 

On the question of whether the generation of power is a beneficial 
use, an opinion by the U.S. District Court for the District of Utah 
is precisely on point. In United States v. Vitah Power and Light Co., 
208 Fed. 821, the court held that the act of Congress of July 26, 1866, 
43 U.S.C.A. 4661, confirming rights of way over public land for 
ditches and canals for the transportation of water for mining, agri- 
culture, manufacturing, and other purposes granted a right-of-way 
for power purposes. The contention had been made that the act 
never granted a right-of-way for generation of electric power, as 
such a use was not known.at time of passage of act. 

The court said, at page 823: 

Does section 9 grant rights-of-way for ditches and canals for the generation 
of electric power? * * * Jts object was to promote the development of the 
resources of the country; and this object would be defeated by holding that 


it should be so strictly construed as to eliminate every purpose for which water 


was not then used. As stated in Wiel on Water Rights, the rulings of half 
a century are opposed to it. 


That the generation of electricity is a beneficial use for which an appro- 
priation of water may be made has long been settled. Speer v. Stephenson, 
16 Idaho 707, 102 Pac. 365; Thompson v. Pennebacker, 173 Fed. 849, 97 C.C.A. 
591; Cascade Co. v. Empire Co. (C:C.) 181 Fed. 1011. [Italics supplied.] 


In the Caseade case cited by the court in the foregoing quotation, 
it was held that the impounding and piping of waters to generate 
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electricity is a valid appropriation of waters under the Colorado 
constitution, which provided for appropriation for beneficial uses. 
In its opinion the court cited Kinney on Irrigation to the effect that— 

The purpose contemplated for the use of the water may be * * * or any 
other purpose for which water is needed to supply the natural and artificial 
wants of man provided it be for a beneficial use (sec. 150). 

In the Zhompson case, also cited in the foregoing quotation from 
the Utah case, it was held that the development and maintenance 
of an electric generating plant to be operated by waterpower was a 
“beneficial use” of water within the meaning of Ballinger’s Ann. 
Codes and St. Wash., sec. 409 (Pierces Code 5139), and that water 
might lawfully be applied to such purposes. 

The Circuit Court of Appeals for the Ninth Circuit, one of the 
most experienced courts in the Nation in the field of water rights, 
said (at p. 854): 

The development and maintenance of an electric power plant is clearly a bene- 
ficial use. The option is, therefore, not open to the objection that the appropria- 
tion is not within the statute. [Italics supplied.] 

The Idaho Supreme Court reached the same conclusion in Jdaho 
Power and Trans. Co. v. Stephenson, 16 Idaho 418, 101 Pac. 821 
(Idaho 1909). It upheld an appropriation of water for the genera- 
tion of electric power under a statute which authorized appropriation 
for beneficial uses. The court said (at p. 824): 


It will not be questioned that the use for which plaintiff has sought to apply 
the water referred to in his complaint is a beneficial use. [Italics supplied.] 


And to the same effect is this statement by the Bureau of 
Reclamation : 


Primarily, the Bureau of Reclamation desires to emphasize that the plan for 
the Missouri Basin initially presented to the Congress should be truly comprehen- 
sive in adequately providing not only for the control of floods and the improve- 
ment of navigation, but also for full development of irrigation, hydroelectric 
power production, and all other beneficial uses of water (78th Cong. 2d sess., 
H. Doe. No. 475). [Italics supplied.] 


In further support of the point made in the opinion quoted in full 
that any use which involves evaporation is a “consumptive” use, 
we quote: 


* * * Trrigation through plant transpiration, incidental evaporation, reservoir 
evaporation, and otherwise, consumes water. This is known as beneficial con- 
sumptive use (Senator Robertson, 8. Rept. 903, 78th Cong., 2d sess.) [Italics 


supplied. ] 
Also, Senator Case in commenting on the storage of water to gen- 
erate power said: 


There will always be a consumptive use. The evaporation will not necessarily 
be beneficial. [Italics supplied.] 


He followed up this comment with the explanation : 


I think it is certainly beneficial use of the water for the production of power. 
Certainly, the evaporation is a consumptive use (p. 307, Joint Hearings on Mis- 
souri Basin Water Problems, Senate Committees on Interior and Insular Affairs 
and on Public Works, 85th Cong., 2d sess.). [Italics supplied.] 

A further point should be made with respect to “consumptive” use. 
It follows necessarily from the context in which the word is used in 
the act that “consumptive” use does not mean total and final consump- 
tion. In fact, in other of the uses specified in the act there is not total 
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and final consumption. For example, a substantial part 6f the water 
used for irrigation finds its way back into the river. Some have esti- 
mated that as much as 40 percent of the water will return to the river. 
Are we to conclude, therefore, that only 60 percent of the water taken 
for irrigation is a “consumptive” use for irrigation? If so, then 
should irrigation use be restricted to such methods and to such amounts 
of water that will insure that all of the water will be finally consumed ? 
The mere statement of the question supplies its own answer. Obvi- 
ously, no one would argue the affirmative. But, if not, how does ir- 
rigation use meet the requirements of the word “consumptive”? ‘The 
answer must be that consumptive use means such use as deprives an- 
other of use of that water, permanently or temporarily—and that; 
therefore, the retention of water in the soil for even short periods, or 
the retention of water in reservoirs, is consumptive use as agaihst 
those who are denied the use of those waters at the time they have need 
for them. 

Thus, in addition to power generation in the Missouri River Basin 
clearly being a consumptive use, as demonstrated in the quoted opinion; 
because of the large quantities of water consumed by evaporation from 
the reservoirs, it is also a consumptive use, against navigation, because 
water stored for future power generation is water temporarily con- 
sumed as against other uses of that water. 

With respect to the meaning of the word “industrial,” our quoted 
opinion to East River definitely established that “industrial” is 
broader in meaning than the word “manufacturing” and includes 
“manufacturing.” The following Colorado cases are strong additional 
authority that the generation of electricity is “manufacturing,” in 
addition to supporting the proposition that the generation of electric 
power is a beneficial use. 

In Lamborn v. Bell, 18 Col. 346, 32 Pac, 989, the Colorado Supreme 
Court noted that the Colorado constitution included “milling” as & 
beneficial use for which water might be appropriated. The court 
held that the word “milling” meant “manufacturing,” that the genera- 
tion of electric power was manufacturing, and that therefore the 
generation of electric power was a beneficial use for which water 
might be appropriated. 

The case of Stainberger v. Seaton M. Co., 45 Col. 401, 102 Pac. 168, 
is to the same effect. 

It will thus be understood that at the time when the authors of the 
O’Mahoney-Millikin amendment used the words “beneficial consump- 
tive use for industrial purposes,” the generation of electricity had, for 
decades, been recognized by the legislatures and courts of the arid 
States as constituting a “beneficial use” and as being a form of “manu- 
facturing,” as those terms are used in the constitutions and statutes 
of those States. Both Senators O’Mahoney and Millikin had gained 
distinction before coming to the Senate as outstanding legal authori- 
ties in the field of water rights in the arid States. This was also true 
of a number of the other 20 Senators who joined in sponsoring the 
amendment and in fighting to preserve the rights of the upper basin 
States to the use of their sparse water supply for the preservation of 
their economy. These experts could it help but know that when the 
term “beneficial consumptive use for industrial purposes” was used 
with reference to the arid States, it embraced, as a matter of course, 
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the use of water for the generation of electric power. It never would 
have occurred to any of them that there would be any necessity to 
specify the “generation of electricity” separately from the terms used, 
That was not the way the subject was handled in the State constitu- 
tions and statutes with which they were all intimately familiar. 

Excellent authority in this respect is the categorical statement of 
one who was in the forefront of the struggle in 1944, namely, Sena- 
tor Case. In the debates on the Flood Control Act of 1958, to which 
further reference will be made later, in explaining the language used 
in the O’Mahoney-Millikin amendment, Senator Case aa 

So far as I am concerned, the use of water for the production of electricity is 
an industrial use (Congressional Record, 85th Cong., 2d sess., p. 6105). [Italics 
supplied. ] 

In view of the foregoing, we repeat and reemphasize our previously 
stated opinion that, based upon the plain meaning of the words them- 
selves, the generation of electric power from waters stored in reser- 
voirs is a “beneficial consumptive industrial use” and is therefore a use 
which is given complete priority over use for navigation. 

The review of the legislative history which we have made pursuant 
to your request shows beyond doubt that Congress intended such a 
result. 

The opinion set forth above was directed solely to the meaning of 
section 1(b) of the O’Mahoney-Milliken amendment. It must be 
stressed that in addition to section 1(b), the first paragraph of section 
1 of that amendment clearly establishes that navigation use is sub- 
servient to all “appropriate and economic” uses—and certainly it can- 
not be argued that the generation of electric power is not an “appro- 
priate and economic” use. 

Senator Case pointed this out in 1957 at the joint hearings on Mis- 
souri Basin water problems, supra. At pages 309 and 310 of those 
hearings, Senator Case said : 

Senator Case. It seems to me, Mr. Chairman, that that very definitely subordi- 
nated navigation to “other uses” * * * 

(Reading:) “* * * It is hereby declared to be the policy of the Congress * * * 
to limit the authorization and construction of navigation works to those in which 
a substantial benefit to navigation will be realized therefrom and which can be 
operated consistently with appropriate and economic use of the waters of such 


rivers by other users.” 
Senator ANDERSON. Yes. 


Senator Case. That certainly seems to me to be a subordination of navigation 
to other uses. 


THE LEGISLATIVE HISTORY 


In quoting from the legislative history, we must of necessity limit 
ourselves to illustrative quotations. In the many thousands of pages 
which we have reviewed there were countless numbers of statements re- 
lating, directly or indirectly, to the subject here under consideration. 
It would not be possible to quote and comment upon all of them. The 
material we shall set forth, however, is not only conclusive of itself, 
but it is also illustrative of the entire record. 

It must first be emphasized that during the hearings and debates on 
the Missouri River Basin, Congress centered its attention chiefly upon 
the conflict between irrigation and navigation use. That was the con- 
flict that was most obvious at that time—historically, irrigation use 
was the one which had always needed protection. The discussion, 
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therefore, was directed principally to providing that protection. 
However, it is apparent both from the context and from the fact that 
the other priority uses were grouped with irrigation use in the 
O’Mahoney-Millikin amendment that very often the word “irriga- 


tion” was used as representing all of the priority uses included in the 
amendment. 


The quotations we have selected do not readily lend themselves to 
grouping under subject headings. Many of them deal with more than 
one of the points involved. We shall, for this reason, merely set forth 
together al] quotations taken from a particular dccument, in the or- 


der in which they appeared in the document, regardless of the points 
discussed. 


QUOTATIONS From “COMMENTS OF BUREAU OF RECLAMATION” (H. Doc, No. 475, 
78ruH Cong., 2p Sess.) 


Much of the water that will be used in some parts of the basin in the irriga- 
tion of lands must be lifted by pumps to the canals.. The hydroelectric power 
that is possible of development must be closely integrated in the irrigation plan 
or many possibilities never can be realized. The potential power, of course, will 
open important commercial and industrial avenues that will lead the whole area 


to new developments, which, in their degree, also will contribute to new prosperity 
and added stability (p. 8). 


QuoTaTions From House Desate on H.R. 4485 (ConcressIonaAL Recorp, 78TH 
Cona., 2p ° SEss.) 


Mr. Mounpr. * * * That, if you please, is why I say this could be considered 
a revenue bill, because these multiple-purpose dams not only eliminate the an- 
nual expenditures now caused in order to correct the damages of floods but 
they in turn can be used with very little additional expense to generate power 
with which we can turn the wheels of industry (p. 4118). 

We in South Dakota are interested in hydroelectric power. An abundance 
of cheap power will help electrify our farms and bring industries out to our 
State to process the raw materials with which we are so providentially blessed. 
We have the world’s largest deposits of manganese in South Dakota. We have 
large undeveloped coalfields. We have timber. We have the richest gold mine 
in the world. We have vast quantities of livestock and grains. For alli of these 
reasons the citizens of South Dakota are vitally interested in the possibilities 
of abundant hydroelectric power (p. 4119). 

e : * * ~ oe + 


Mr. WuirtineTon. Again, under the guise of States rights but in reality voic- 
ing the policy of the power trusts, there are those who object and oppose the 
construction of reservoirs for flood control where those reservoirs contain power 
possibilities. The opposition is without merit. Water is our most valuable re- 
source. If floodwaters can be detained and if provision could be made eco- 
nomically for the development of power for the benefit of all the people in the 
area where they are located, a Federal policy that prevented the development of 
such power would be shortsighted. It would not be in the public or the na- 
tional interest. * * * 

I know of no more effective prevention of monopolistic power rates than Fed- 
eral projects that we have as a yardstick where they are justified in the river 
basins of the United States (p. 4122). 

+ * + * X * +. 


Mr. Case. It seems to me that the meaning of that amendment must be con- 
sidered in relation to its origin. That proviso does not pertain to recapture, 
for the States above Sioux City, water rights which had previously been appro- 
priated by law to use below Sioux City. It does provide that nothing in this 
act shall be construed to establish any new rights for water used below Sioux 
City beyond those that are now authorized by law. As the debate on the river 
and harbor bill clearly showed, the uses of water below Sioux City that are 
properly authorized by law is the water required for a 6-foot channel into the 
Fort Peck Reservoir. These are already established by law. This proviso is to 
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the effect that nothing contained in this bill shall give any new water rights 
below Sioux City. 

I have never maintained that this proviso recaptured anything which had 
been given to water users below Sioux City by prior law. I have always con- 
tended that this was the minimum that we should have, that we should make 
clear that any legislation we are passing now establishes no new priorities 
below Sioux City. 

I am satisfied that it will protect the people of the Northwest against any new 
uses below Sioux City. I am not satisfied that it recaptures anything that we 
previously gave away (pp. 4140-4141). 

* ok * ” = * * 


Mr. Lemxe. Mr. Chairman, I am willing to cooperate with the chairman on 
flood control. I am opposed to floods, I am opposed to the devastation caused 
by floods, but I want him to understand that for every dollar lost through floods 
we lost a hundred by drought. I want him to know that if he works with us 
to keep this water which we intend to use for irrigation and other purposes, it 
will be the best way to prevent floods in the lower Mississippi Valley that should 
be his aim and purpose as well as ours. * * * 

Let us get this project and save the floodwaters for the upper Missouri River 
Basin States in dry years. I realize we are 48 States, but 1 Nation. If that 
1 Nation is to be preserved, the rights of these 48 States must be respected, 
even by the Committee on Flood Control, and by the Committee on Rivers and 
Harbors. I may say that this battle has just begun. This is just a skirmish. 
We are going to win because justice will prevail in the end. We are not going 
to take the water from the people in the States where it originated so that some 
fellow may float a yacht down the lower Mississippi Valley, while the people and 
their cattle in the upper regions go hungry on account of the lack of food and 
water (p. 4213). 


o* +. * * x a aa 


Mr. Dirksen. * * * Now come the folks from this area, where water is a 
priceless commodity, and say that before we take away all their water for 
navigation purposes to sustain a barge or a vessel that may haul commodities, 
we believe that preference should be given to beneficial consumptive uses. 

What are those uses? First, domestic. That is fundamental; that involves 
drinking water; that involves water for livestock; that appeals to an instinct 
of self-preservation, and navigation must necessarily be subordinated to that. 

Second, they want to have preference for municipal purposes. There is not 
a soul in this body who would deny a village or town the necessary water in 
preference to navigation. That is all they ask for in this amendment. They 
want preference to be given to irrigation because that is vital to the sustenance 
of life out there. Without water there can be no vegetables, no produce of the 
soil, nothing with which to sustain life. It is just a matter of common sense, and 
you cannot argue with that kind of fundamental need. 

They want preference for water for mining. Look at the first section of this 
bill, and what does it say? It sets up a reservoir of projects for the postwar 
period. For what purpose? Manifestly to make jobs. This is what it does. 
If a mine cannot get water preference for continued operation, you destroy jobs. 
Does that not make sense? They want preference also for industrial uses— 
meaning for their factories and their mining plants and similar purposes. That 
means jobs. This bill is dedicated, among other things, to making jobs in the 
postwar period. Would you destroy them now by not giving them a preference 
for this water? What difference does it make if you have a sufficient channel 
to float a battleship, if the produce of the soil and the contents of factories and 
the livelihood and self-preservation that are inwolved here are not first given 
preference? 

There is ample precedent for it. Back in 1902, we began placing a very com- 
prehensive Reclamation Act on the books. We have added to it every year. 
Read the language of those acts. What does the language say? The water 
users shall have preference. That is the essence of the reclamation law, and it 
has been regarded as good gospel for more than 2 weeks. The law was drafted 
by experts who had some knowledge of the West and its essential needs. 

“Before us is an amendment. What does it say? It says in effect that west of 
the 97th meridian, preference shall be given to water for drinking purposes for 
livestock, for irrigation, to keep factories going, as well as all those other things 
that generate commerce, and that navigation and commerce shall come last, 
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Certainly that ought to appeal to every good instinct and to the commonsense 
of Members of this House, and that is why I am for it” (p. 4215). 

* * * They know as no other person can know, from a lifetime of experience 
what water means and they seek assurance that the basic daily needs of their 
people will not be neglected and that navigation shall be subordinated to their 
essential needs. Is that asking too much? (p. 4216). 


* * * * * * s 


QuoraTions From Hearines oN H.R. 4485, SENATE COMMITTEE ON COMMERCE 
(78TH CoNeG., 2p Sess.) 


Senator Mirirk1n. General, would you have any objection to an amendment 
to this bill which would make clear that the uses of water for flood control and 
possibly navigation in the lower reaches of the river would be subordinate to 
the use of water for beneficial consumptive use in the upper reaches of the river 
where we have irrigation? 

General Rostns. Yes, sir; I would. I do not think that the use of water for 
navigation and ficod control should be subordinated to irrigation any more than 
irrigation should be subordinated to flood control (p. 394). 

oe * *« oa > o * 


General Rosins. But I certainly would not agree to the language of that 
O’Mahoney amendment (p. 396). 


& a * * * = * 


Mr. Patton (president, National Farmers Union). We are interested in squeez- 
ing every ounce of power out of the Missouri River water because of the develop- 
ment of the upper and lower basin States both depend upon low-cost power and 
because the power revenues are needed to help pay a part of the cost of the 
irrigation works. In some of those upstream States, such as North Dakota, the 
water and power of the Missouri River are the principal natural resource upon 
which they rely for future progress and development. 

* * * We want these dams to be built so that they will produce the maximum 
amount of power at the lowest possible cost to help the States in their develop- 
ment, and to help carry the load for the farmers. We favor the insertion of a 
power amendment in this bill as well as in the river and harbor bill (p. 453). 

fe * K * * a x 


Secretary Ickes. The fullest beneficial utilization of water resources neces- 
sitates, in addition to irrigation and power, a consideration of other associated 
values such as recreation and fish and wildlife conservation (p. 463). 

* x * o * a“ * 


Colonel Reser. Third, I also firmly believe that there is ample protection in 
our proposed plans for the interests of the upper basin, and I have covered that 
territory up there, of course not as well as the people who have lived out there 
for years—but I don’t know of anybody who has talked to those people and who 
has been in that area who would dare offer a proposition which would deprive 
them of any of the water to which they are rightfully entitled. J say in all 
sincerity that the plan of the Corps of Engineers does not deprive those people of 
a single drop of water to which they are entitled (p. 648). 

* * * x * * - 

Senator Overton. Do I understand from that that you are endorsing the 
O’Mahoney amendment? 

Colonel Reser. No, sir. Very definitely not (p. 653). 

* * * * * * s 

Senator Overton. I believe I understood you to say you did not wish to appear 
of record as approving of the O’Mahoney amendment. 

Colonel Reser. No, sir; J certainly do not (p. 667). 

ag * * ca > ~ * 


Colonel Reser. Senator, this particular subject I think has probably been dis- 
cussed more than almost any other in these hearings. I should like to say that 
I know the position of the Corps of Engineers is that we don’t believe we are 
affecting in any way the projects in this bill, H.R. 4485, the beneficial con- 
sumptive use of water west of the 97th meridian. 

We certainly do not intend to * * * (p. 722). 
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QuoTaTions From SENATE DEBATE ON H.R. 4485 
(78th Cong., 2d sess.) 


Mr. BARKLEY. * * * But we all know that we are reaching a period in the 
development of our country when we must take into consideration industrial 
development, hydroelectric power development, and all sorts of things which 
are incidental to the improvement of rivers or which may be primarily more 
important in some sections of the country than the mere improvement of rivers 
by way of dredging them or otherwise providing deeper channels for navigation. 
It is impossible to separate flood control from such development. 

I think we are rapidly reaching such a point in this country that we must 
utilize our river resources. Not only must we integrate them simply in order to 
deepen channels and to dredge harbors but we must integrate them in regard 
to the whole industrial and agricultural development of the valleys. I think we 
must soon enter upon a comprehensive program for the utilization of water 
power (p. 8245). 

* Ea * ca * * + 


Mr. Overton (chairman of committee). No; but I want to say that some 
Senators from the Golden West, the Senator from Wyoming [Mr. O’Mahoney], 
who is not a member of the committee, and other Senators, including the Senator 
from Colorado [Mr. Millikin], the Senator from Wyoming [Mr. Robertson], and 
the Senator from Montana [Mr. Wheeler] all appeared in a concerted effort with 
the committee to try to reconcile the differences and to undertake it in a way to 
present something on which the Senate of the United States and the House of 
Representatives could act intelligently, after full and free discussion, with the 
objective, Mr. President, of developing the Western States (p. 8375). 


* * * * * + * 


Mr. O’MAHONEY. I may say for the benefit of those who have cooperated in 
the preparation of the amendment which has been designated as the O’Mahoney- 
Millikin amendment, that the purpose has been at all times to protect the historic 
and traditional rights of the people of the West to use the waters rising in the 
West in the manner which has been recognized by law and by court decision for 
almost 100 years. 

* * *: but I want all the Senators who represent what are commonly called 
the arid-land States to know that there has been no agreement which sacrifices 
the rights of the peoples of those States, and, so far as I am concerned, there will 
be no such agreement, and it is my understanding that the distinguished senior 
Senator from Louisiana is not asking us to make any such sacrifices. 

* * * because they are interested as I am interested, and as the Senator from 
Montana is interested, in maintaining the rights of individuals to use the water 
that arises within these States. That is the objective of the amendment, it has 
been its objective from the very beginning, it will continue to be its objec- 
tive * * * (p, 8420). 


ok * * oe > x * 

Mr. O’Manoney. * * * The problem which was presented to us, Mr. President, 
was that of * * * obtaining a redeclaration of the historic doctrine of priority 
of the consumptive uses of water in the States west of the 98th meridian known 
as the arid-land States * * * (p. 8485). 

a * ” a * a + 


Mr. CLark of Missouri (the leader of the opposition to the O’Mahoney-Millikin 
amendment). * * * I am perfectly willing to agree with the irrigation States. 
I am anvious to compromise their differences. But I say when it comes to navi- 
gation, while under this agreement we are yielding to the irrigation States rights 
which we thought we had, I am not willing to yield them to different watersheds 
(p. 8487). 

me * * 7 * ” + 

Mr. O’Manoney. Mr. President, let me say that this language is a recognition 
of the situation, which has long existed and which has found recognition in prac- 
tice in the Federal law, and in the State law in the area west of the 98th me- 
ridian. I believe that the rule which should apply in the arid areas should be 
slightly different from the rule which may apply in the Eastern States, because 
of the very fact that the rain in the area west of the 98th meridian is only a 
fraction of that which falls in the eastern area. 

Industrial consumptive uses have always been recognized (p. 8547). 
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After Senator O’Mahoney, in reply to a comment by Senator Bur- 
ton, had stated that it was his understanding that there would be no 
large-scale diversion of water for industrial purposes, Senator Mil- 
likin, the cosponsor of the amendment, made the following statement: 


Mr. MrtxirKin. I do not know what effect this discussion would have in the 
interpretation of the action we are taking, but I believe it was the intention of 
the Congress in enacting the Desert Land Act—and the Supreme Court has so 
said in a rather recent decision—that the arid States should have the use of the 
water for industrial purposes. 

Speaking for myself, I do not believe we should limit that privilege which 
Congress has already given us, and which has been confirmed in decisions of the 
Supreme Court of the United States. I, like the distinguished senior Senator 
from Wyoming [Mr. O’Mahoney] do not anticipate in the arid and semiarid 
States any exorbitant demands on water for industrial purposes; but we have 
no crystal ball here which we can use to foresee the future, and we certainly do 
not want to preclude any industrial development which it might be possible to 
bring about. 

From studying the whole history of the policy of Congress with respect to the 
arid and semiarid States, I think it is very clear that it was intended that we 
should have the privilege of achieving, if we can, a well-rounded economy, nd, 
of course, that includes some industrial economy (p. 8547). 

* * ~ * * * € 

Mr. Murray. * * * I think, in this connection, of the statement by General 
Robins, at one of the sessions of the subcommittee of the Senator from Louisiana 
{Mr. Overton] to the effect that the amendment proposed by Senator O’Ma- 
honey—to protect the beneficial consumptive use of water against the demands 
of navigation—was “crazy.” 

Apparently the Army Engineers have decided that they will accept the “crazy” 
amendment rather than take a chance on losing their opportunity to construct 
these “pork barrel” projects (p. 8617). 


QuoTATION FroM House DEBATE ON CONFERENCE Report ON H.R. 4485 
(78TH Cone., 2D Sess.) 


Mr. WHITTINGTON (chairman in charge of the bill on the floor explaining the 
conference agreement). * * * This amendment provides that in connection with 
the operation and maintenance of projects authorized in this act the use of water 
of the Western States for navigation shall not conflict with beneficial consump- 
tive use of water for domestic, municipal, stock water, irrigation, mining or 
industrial purposes (p. 9281). 


QuoraTions From House DesaTte ON H.R. 3961 (CoNGRESSIONAL REcoRD, 78TH 
ConG., 2D SEss.) 


Mr. Barrett. * * * By the wise utilization of the waters of the Missouri and 
its tributaries, we can achieve flood control, irrigation, and adequate power 
development in and of irrigation. The requirements of navigation must be con- 
sidered, but only in its proper relative place in a comprehensive plan for the 
whole valley. Most assuredly we must raise the foodstuffs first, before they can 
be transported * * *. Now, if this proposed 9-foot channel will not take any 
more water than is needed for a 6-foot channel, then obviously there is water 
enough for all purposes. The great and distinguished chairman of the com- 
mittee * * * stated on the floor that the plan for a 9-foot channel does not 
eall for any additional water from the Missouri River Basin, but will be achieved 
by extension of contraction systems, bank revetment, cutoffs, closing of chan- 
nels, removing of snags and dredging * * *. 

All we ask is that we be protected before this proposal for a 9-foot channel 
is authorized (p. 2836). 

Mr. O’Connor of Montana. * * * It was stated at the hearings by the pro- 
ponents of the 9-foot channel that the improvements proposed for the Missouri 
River would be accomplished by revetment and similar work and would not 
require any additional draft on the waters of the Missouri River and its tribu- 
taries other than what is now authorized (p. 2837). 

{Mr. O’Connor also said he wanted] * * * specific legislative assurance that 
the waters in our upper basin States can be put to beneficial consumptive use 
there to maximum practicable extent (p, 2838). 
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Mr. Lemxe. * * * We are told that this bill does not interfere with irriga- 
tion. If that statement is true, then why do you object to this simple amend- 
ment? * * * 

These amendments in no way interfere with navigation, provided there is 
enough water for all concerned. However, we are vitally concerned in having 
jirst claim on the water for local and domestic purposes * * *. 

They (the waters) are going to be harnessed, not only to furnish electrical 
power, but for irrigation and industrial purposes. After that you can have them 
for navigation * * *, 

There still remains the problem of proper utilization of this water so that it 
will produce wealth. The Western States will do their part, but they must have 
our active cooperation and support. The byproducts of this flood-control pro- 
gram are so many and so great that if properly made use of they will repay not 
only the expense but additional dividends by the daily use of those waters. 

A few of the uses to which these waters can be put are irrigation, electric 
power, prevention of soil erosion, diminution of silt now carried to navigable 
streams. It will improve the general climate of the entire Missouri River Valley. 
It will give employment to thousands of men, add billions to the general wealth 
of the Nation. It will produce wealth not only today and tomorrow but through 
all the years to come (pp. 2838-2839). 

Mr. CAsE. * * * The upper States on the Missouri River are simply asking 
that the Congress declare that if a conflict ever should arise as to the use of this 
water, the right of the upper States to first use will be recognized. That is all 
there is toit. (p. 2840). 

Mr. Burpick. * * * they want to deepen the channel from 6 feet to 9 feet and 
they say they will not use any more water than is now available and going 
to waste * * *, 

They say it will not take any more water. Why not put in the bill that they 
shall not take any water? * * * (p, 2841). 


QuoraTions From HEARINGS ON H.R. 3961, SENATE COMMITTEE ON COMMERCE 
(78TH COoNG., 2D SEss.) 


Senator O’Manoney. Further clarifying the issue, may I say that those of us 
who support this amendment accept without clarification the constitutional 
power of the Federal Government to control waters of navigable streams, and 
to provide for flood control. But our position is, further, that these Western 
States for the most part were admitted to the Union under a contract between 
the people of those States and the people of the United States acting through the 
Congress, whereby they were given the unquestioned right to use the waters 
arising within their borders for the economic development of these States. And 
we believe that this Federal power over navigation, over flood control, should 
not be exercised by the Federal Government in such a way as to extinguish the 
rights of the States or to destroy the economic basis of the societies which have 
been established within those borders. 

We say to this subcommittee, since it is apparent that in some rivers and 
streams in this country there is not sufficient water to supply the tremendous 
flood control and navigation projects which have been planned for the lower 
basin, and also serve economically the upper basin States, this subcommittee 
should recommend to the Senate and the Congress should enact a policy where- 
by the rights of the people of the States shall be protected from unwise exercise 
ot existing Federal power. We are asking only for coordinated development (p. 

). 
* * + o * * ’ * 

Major General Roptns (Assistant Chief of Engineers). I suppose they would 
still want this crazy amendment. 

Senator O’Manoney. General Robins, are you referring to the amendment 
which I had the honor to offer, or the amendment offered by the Governor of 
the State of Idaho? 

Major General Rortns. With all deference, I think yours was the craziest. 

Senator O’Manoney. Then may I ask you, General Robins, if you would be 
soe fe accept the amendment of Governor Bottolfsen, or some modification 
thereof? 

Major General Rostns. I agree with the chairman. I don’t think any of 


these amendments are needed. I am trying to be perfectly honest in this matter, 
Senator. 
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Senator O’Manoney. I know you are, General Robins; your position is quite 
clear, indeed. You want the people of the State of Idaho and the citizens of 
the upper basin States to be dependent upon the good will of the’ Secretary 
of Wor and his successors. I realize, too, how wise the Army Engineers are 
and how they can judge between a crazy and a sane plan; but I am not ready, 
for my part, to commit the people of the West to dependency upon the judg- 
ment of the War Department (p. 812). 

* * * + * * * 


Senator O’Manoney. Now, if it should develop, as seems to be possible from 
what you have said, that the situation at Fort Peck should not be sufficient to 
deliver the 22,000 acre-feet at Sioux City and whatever additional may be nec- 
essary down below, do you think the Army Engineers would require the use 
of water now being used in North Dakota, South Dakota, Montana, and Wyo- 
ming to insure keeping that 22,000-foot delivery at Sioux City and whatever 
additional is necessary below? 

Colonel Reser. Not if it affected vitally that part of the country, Senator 
O'Mahoney. 

Senator O’Manoney. Then you mean by that answer that if the demand for 
delivery of that water should be found vitally to affect the economy of that 
region in your opinion the Army Engineers would not require its delivery? 

Colonel Reser. That is correct, sir * * * (p. 866). 


* * * o * * * 


Colonel Reser. Thank you, Senator. I believe the following very firmly: 
In the future development of the Missouri River Basin, the plan must be kept 
flexible so that the best overall use of water of that basin may be determined, 
20 years from now, 30 years from now, or 50 years from now, in the light of 
conditions that exist at those times (p. 867). 


* * * * * * * 


Senator O’Manoney. Getting back to that 20,000 and 30,000 cubic feet per 
second, because it is of tremendous importance in determining our judgment 
here, I want to read from page 53, paragraph 17, of the report of the district 
engineer, House Document 238 of the 73d Congress. The War Department 
says [reading]: 

“It is recommended that the plan of development outlined in section XII 
(pt. III) of this report be considered by the Department as an approved plan 
for the ultimate economic utilization of the water resources of the entire Mis- 
souri River Basin; that the flood-control plan presented in section XII (pt. 
III) of the report be considered as the flood-control project required by section 
10 of the Flood Control Act of May 15, 1928; that the Congress be informed 
that in order to compensate for losses of flow due to irrigation, to increase 
normal low-water flows, to better navigation conditions, and to insure a low- 
water flow during extreme low-water years suitable for successful navigation 
on a large commercial basis, minimum low-water flows in the Missouri River 
of 20,000 second-feet at Sioux City, 20,000 second-feet at Kansas City, Mo., and 
25,000 second-feet at Hermann, Mo., are essential for the successful develop- 
ment of existing projects for a permanent navigable channel 6 feet in depth 
between Sioux City, Iowa, and the mouth, and that such minimum flows can 
best be secured by the construction of the Fort Peck navigation reservoir, with 
a capacity of 6,400,000 acre-feet and at a cost of $30,531,000; that the Congress 
be informed that the ultimate practical navigation depth of 8 to 9 feet on the 
main stem of the Missouri River between Yankton and the mouth can be at- 
tained when the minimum discharge throughout the navigation season is 30,000 
second-feet at Yankton, S. Dak., 33,000 second-feet at St. Joseph, Mo., 35,000 
second-feet at Kansas City, Mo., and 40,000 second-feet at Hermann, Mo.” 

So there, apparently, it would seem to be, in view of the district engineer’s state- 
ment, that 10,000 additional cubic feet per second are required for the 9-foot 
channel above that required by the 6-foot channel? 

Colonel Reser. Apparently so, Senator. May I point out that report was 
made in approximately 1933 or 1934; I have forgotten which? 

Senator O’MAnHoNEY. Yes. 

Colonel Reser. Since that time we have learned a great deal about the Mis- 
souri River with our actual engineering experience on that stream. We have 
discovered we can obtain additional depths by contraction: and other»works. 
We didn’t know we could obtain them at that time. We have endeavored to 
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be as conservative as possible. We know with the 6-foot project in operation 
more than four-fifths of that 6-foot project is now 9 feet or more in depth. 

When the district engineer made his report in 1933 or in 1934 we did not 
know that. So now we believe we can obtain a reasonable 9-foot navigable 
depth with Fort Peck Reservoir as now constituted, with additional dredging 
and revetment and contraction work. 

My point in that connection is that the experience we have gained as we go on 
with the Missouri River has indicated that we can rely more on putting the 
river to work to do the dredging itself. 

Now, another very important thing——— 

Senator O’Manoney. Are you telling me, Colonel Reber, that as a result of 
this experience of yours since this report was written, 30,000 second-feet, as 
estimated by the author of that report, will not now be required? 

Colonel Reser. In my opinion, yes, sir; I am telling the committee that that 
is my personal opinion (p. 868-9). 

* * ca + * * * 


Senator Overton. It is in the overall plan of the Army Engineers that this 
basin shall be further developed with dams and reservoirs on different tributaries 
of the Missouri River, that there will be water that will not be necessary for 
irrigation purposes or for the generation of hydroelectric power that can be 
used at all times for navigation, and in the event there shall be more and more 
water which can be released from Fort Peck Reservoir for irrigation and power 
purposes ; is that correct? 

Colonel Reser. That is correct, as additional storage develops (p. 872). 

= * * Ba * * * 


Senator Overton. If Congress should absolutely refuse to build any more pro- 
jects in the Missouri River Valley and we were left to depend entirely on Fort 
Peck to supply such additional water as may be needed to make the 9-foot 
channel in contemplation navigable during the period in which it is used for that 
purpose, would Fort Peck, with its 19% million acres of water, would it be 
sufficient to supply the additional water necessary to operate the 9-foot channel? 

Colonel Reser. I believe in my opinion, so far as I have any knowledge of 
the engineering situation involved, it would suppiy water for the 9-foot project 
with additional contraction works and dredging and revetment. 

Senator Overton. With the project authorized? 

Colonel Reser. Yes, sir (p. 872). 

ae * eo * * * 


Senator O’Manoney. Senator Wheeler is quite right. After all, Congress is 
providing the money with which to complete this improvement that you seek 
and that you advocate here so effectively. Now, Colonel Reber, you have gone 
to great length to demonstrate that there is no reason for all the shooting, to 
use your expressive phrase, that these farmers will not be endangered by the 
development, that there will be plenty of water, that there ought to be plenty 
of water indeed, you say. So our position is that since Congress is providing 
the money, Congress ought to write into the law the conclusion which you so 
eloquently state, a conclusion which is quite satisfactory to us. And since 
you believe it to be a fact, we see no reason why it should not be written into 
the law. If not written into the law, then the time might come when some 
future Secretary of War might say: “Well, I am sorry, but we need this water 
for this improvement and you will have to be shut off.’ Now, thai is just the 
thing that our people do not want to have to face (p. 888). 

a * * * * ” we 


Senator WHEELER. I am perfectly willing that these projects be built. I am 
not opposing the proposition except that I want to be sure our people are going to 
be protected. We will favor it, provided we simply know that the people of 
Montana and North Dakota and other semiarid-land States, where water is the 
most valuable asset they have, worth more to them than all the gold mines and 
silver mines and copper mines and lumber and timber—if those people know 
they are to be protected. Water is the most valuable asset of that country. 
If you take the necessary water away from those people you will be taking 
away from them the most valuable asset they have (p. 889). 

o a7 * * * ~ * 


Senator O’Manoney. Suppose it were the fact that Congress had authorized 
reclamation projects which would bring all or a substantial part of this acreage 
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you have listed, under irrigation, And then suppose that conditions developed 
during a season of short water supply that there was not enough water in the 
river system to provide both for irrigation and those projects which you feel 
are desirable, and for the full flow of 9 feet of water in the channel, would 
it not be possible for the Army Engineers in operating the navigation werks to 
get along with a little less than 9 feet of water? 

Colonel Reser. Absolutely ; yes, sir. 

Senator O’Manoney. There would be no objection to that? 

Colonel Reser. No, sir. If keeping the full 9 feet of water was detrimental 
to the country, we certainly would not do it. And that is what we would 
recommend. 

Senator O’MaHONEY. That is precisely what we recommend, and that it should 
be written into the law. 

Senator WHEELER. That is all we are asking for (pp. 892-893). 


QUOTATION FRoM Report ON H.R. 3961, SENATE Report 903 (78TH CoNG., 2D 
SEss.) 


(From minority views submitted by Mr. Robertson, the leader of the O’Mahoney- 
Millikin forces on the committee) 


Its (semiarid area) maintenance and extension on which the future of the 
area depends, are founded on the beneficial consumptive use of the too limited 
supplies of water in that area. In that vast and potentially rich area, the re- 
quirement of primacy of such use over navigation is beyond argument. 

The conflict between use for navigation and use for beneficial purposes can 
and must be solved by Congress. That solution lies in the provision on the use 
of water in the proposed amendment. That provision is simply a general recog- 
nition of priority in the West of beneficial consumptive uses of water as against 
use of water for navigation * * * It makes no attempt to establish priorities 
as among. the various beneficial consumptive uses. It is merely a legislative 
provision, under the commerce clause of the Constitution, that west of the 97th 
meridian beneficial consimptive use of waters arising in that area shall be 
paramount to the use of these waters for navigation, except as the Congress 
otherwise provides in particular cases * * * 

It is as sound fundamentally as the opening of public lands to homestead 
entry and to mining locations; and it means as much to the growth and develop- 
ment of the West and it will do as much as the homestead and mining laws did 
after earlier wars * * * (p.6). 


QvoraTions From SENATE DEBATE ON H.R. 3961 (CoNGRESSIONAL ReEcorRD, 78TH 
ConG., 2p SEss.) 


Mr. Ree. If river navigation can be produced as a byproduct of cither power, 
or irrigation, or flood control, then of course it would be wise to take advantage 
of navigation to the extent to which it can beneficially be taken advantage of. 

Mr.. Cuarx of Missouri. But the Senator is opposed to Missouri River 
navigation? 

Mr. Reep. In and of itself, yes. It represents a waste of money * * * (p. 
9038 ) . 

Mr. LANGER. * * * More than that, Mr. President, if I may again digress, 
the development of the Missouri River aill mean that every farmer in North 
and South Dakota and in the Missouri River Basin will be able to get electricity 
at cost (p. 9137). 


QuoTaTIONS From House Desate on §. 35 (ConGrRESSIONAL ReEcorpD, 79TH CONG., 
ist Sess.) 


Mr. Jounson of California. I want to ask this specific question. What is the 
version of the chairman as to intrastate streams like the Sacramento River which 
is entirely in one State? Does that recognize the paramouni right of the State 
to use the water for irrigation, for instance? 

Mr. MANSFIELD of Texas (chairman in charge of bill on the floor). Yes, sir. 

Mr. Jounson of California. And for hydroelectric development? 

Mr. MANSFIELD of Texas. Yes, sir; for all domestic consumption purposes. 
It is the way I understand the agreement between the engineers and the reclama- 
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tion authorities. May I inquire of the gentleman from Iowa if that was not his 
understanding of it? 

Mr. JENSEN. That is as I understand it. 

Mr. MANSFIELD of Texas. Yes (p. 1375). 


(Nore: All of the emphasis supplied in the foregoing quotations.) 


Clearly, the quotations from the legislative history demonstrate 
that Congress intended that the use of water for downstream naviga- 
tion be subordinated at all times to the use of water for the generation 
of electric power in the upper basin States. 

It must first be noted again and emphasized that the O’Mahoney- 
Millikin amendment was enacted into law—and has been the law since 
that time and still isthe law. It was not defeated, as the Army Engi- 
neers seem to believe. 

The representatives of the Western States who fought so valiantly 
and successfully to have it adopted did so to preserve for their States 
as much as possible of the water benefits which were granted by their 
State laws. The rights granted under State laws were directed to the 
full economic development of the States. The beneficial uses for 
which the right to appropriate water was given were not only those 
directly associated with sustaining life, but every use that would help 
create a more abundant life—every use that would add to economic 
development and wealth. 

As evidenced by the illustrative quotations, one of the principal 
factors in such economic development was an abundant supply of 
low-cost electric power. Also, one of the traditional and historic 
rights recognized by the laws of the States was that of the appropria- 
tion of water for the generation of electric power, as a beneficial use. 
The purposes of the State laws were the identical purposes which the 
representatives of the States sought to have protected and promoted 
by the O’Mahoney-Millikin amendment. The legislative history 
shows an unyielding determination that the use of the waters for 
navigation shall not in any way interfere with the use of the waters for 
any purpose that will preserve life or promote the physical or economic 
welfare of those States—in short, priority is given to every beneficial 
use. 

It is not possible to read the legislative history and reach any other 
conclusion. The discussion is so often directed to “beneficial” uses— 
without qualification—and the reference to “beneficial consumptive” 
uses is so frequently employed merely as a convenient phrase, that it 
becomes immediately apparent that the word “consumptive,” as used 
in the acts, is intended only for emphasis and not for restrictive pur- 
poses. It was intended to make clear that navigation was subordinate 
even to those beneficial uses which “consumed” water in some man- 
ner—for unless there was such consumption there would be no 
conflict. 

That the O’Mahoney-Millikin amendment was intended to grant 
priority to power generation over navigation is also demonstrated by 
the history of the amendments on priorities which were introduced in 
the House in the earlier stages of the legislation. The House com- 
mittees handling both the flood control bill and the rivers and harbors 
bill recommended similar amendments directed to this issue, which 
were passed by the House. These amendments gave priority for all 
uses in the upper basin over any use for navigation in excess of what 
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was already authorized, namely, the amount of water needed to main- 
tain a 6-foot channel. 

During the House debates, as noted before, substitute amendments 
were submitted to strengthen the committee amendments. The sub- 
stitute amendments received strong support and failed only because 
the House was informed that the committee amendments furnished 
complete protection to the upper basin. 

The bills which came to the Senate contained the House committee 
amendments. The Senate rejected those amendments because they 
did not go far enough. The Senate decided that the upper basin 
should have priorities covering all the waters, and did not want navi- 
gation to have the absolute right to use any of the waters, not even 
that needed to maintain a 6-foot navigation channel. The Senate, in 
short, wanted to give the upper basin States greater protection than 
that given vet, he committee amendments. That was the pur- 

pose of the o *Mahoney-Millikin amendment. In these circumstances, 
tf is preposterous to claim that the O’Mahoney-Millikin amendment 
actually gives the upper basin States less protection, in such an impor- 
tant respect as the generation of electric power, than did the House 
committee amendments. 

As further proof of the congressional intent to grant the upper basin 
States the broadest possible priorities, reference is made again to 
the language of the first paragraph of the O’Mahoney-Millikin 
amendment, which states, in so many words, that navigation is sub- 
ordinate to “appropriate and economic use of the waters of such 
rivers by other users.” This is subordination of navigation use to 
every “appropriate and economic” use. It matters not what the other 
use is—and whether “consumptive” or not. And none can argue that 
the generation of electric power is not an “appropriate and economic” 
use. In fact, as far as the Federal Government is concerned, as far 
as direct repayment into the Federal Treasury of the costs of the proj- 
ect is involved, it is the only economic use. Of all the uses, only the 
power use pays its full way—and it also pays that part of the irriga- 
tion costs which the irrigation users cannot afford to pay. And navi- 
gation pays nothing. 

Although in the above quotations from the legislative history little 
is said on priority for power generation in these “specific words, never- 
theless one of the quotations in and of itself is conclusive of the issue. 
Tt came in the colloquy, which we shall repeat, when the rivers and 
harbors bill of 1945 was up for vote in the House. The bill contained 
the O’Mahoney-Millikin amendment. Congressman Johnson of Cali- 
fornia asked the specific question, first, whether the amendment recog- 
nized “the paramount right of the State to use the water for i irriga- 
tion. for instance?” Congressman Mansfield of Texas, chairman of 
the House Committee on Rivers and Harbors and chairman in charge 
of the bill on the floor, answered, “Yes, sir.” Then: 

Mr. Jounson of California. And for hydroelectric development? 

Mr. MANSFIELD of Texas. Yes, sir; for all domestic consumption purposes. It 


is the way I understand the agreement between the engineers and the reclama- 


tion authorities. May I inquire of the gentleman from Iowa if that was not his 
understanding of it? 


Mr. JENSEN. That is as I understand it. 
Mr. MANSFIELD of Texas. Yes. [Italics supplied.] 
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Now, it must be remembered that the bill was up for passage at that: 
moment. The direct answers to the specific questions were given by: 
the committee chairman, and were substantiated, at the request of the 
chairman, by an active participant in the proceedings. This type of 
legislative history is conclusive. 

The fact that the question was posed as to an intrastate stream does 
not limit the answer. This is so because Congress has jurisdiction, 
with respect to any stream that affects or might affect interstate 
commerce. 

The chairman’s answer established definitely that the generation of 
electric power was a priority use under the law. He also told why 
that was so. The chairman said the generation of electric power was: 
a “domestic consumption purpose.” Clearly, had he been asked, he: 
would have said that the generation of electric power for irrigation 
is an “irrigation consumptive purpose”; and for industry it would be 
an “industrial consumptive purpose”; etc. It is obvious that the same: 
reasoning must apply to each purpose for which priority is specif- 
ically granted in the amendment. 

Also demonstrative of the congressional intent is the statement pre- 
viously quoted from Congressman Lemke: 

They [the waters] are going to be harnessed not only to furnish electric power 
but for irrigation and industrial purposes. After that you can have them for 
navigation. 

And to the same effect was the statement by Senator Reed and the 
exchange between Senator Overton and Colonel Reber on this point. 

It is also clear from the legislative history that when Congress pro- 
vided priority to the use of water for domestic, municipal, stock water, 
irrigation, mining, or industrial “purposes,” by the use of the word 
“purposes” after listing those activities, Congress intended to grant 
priority for the use of the water for any activity which is necessary 
for the operation of the named activity. 

In other words, even if the generation of electric power were not 
included in the definition of the word “industrial”—which it clearly 
is—when water is used to generate electric power, and that electric 
power is in turn used for industrial purposes, then the water itself is 
being used for industrial purposes. 

Similarly, electric power generated for use in connection with irri- 
gation is generated for irrigation “purposes”—and therefore the water 
used to generate that power is used for irrigation “purposes.” And 
so with the other purposes listed in the act. 

This is obviously true. For example, take the case of the old water 
wheel, where the flowing water turned the wheel which operated the 
grinding machinery. Certainly this was an “industrial purpose” use 
of the water, even though it was the power created by the flowing 
water rather than the water itself that was used. When the mill- 
owner found it necessary to build a dam to store water to use when 
normal streamflow was insufficient, surely that was still an industrial 
use of the water. If, instead of continuing to use the waterpower 
directly, he used the waterpower to turn a turbine to generate elec- 
tricity to operate the machinery, it is clear that that was just as much 
a use of the water for industrial purposes as was the use of the water 
to turn a water wheel. 
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Although the foregoing reasoning follows from the plain meaning 
of the language used in the O’Mahoney-Millikin amendment, there is 
convincing proof in the legislative history that Congress intended 
such a meaning. Time and time again, in speaking of the needs of 
irrigation, the power needs for irrigation were coupled with the direct 
water needs for irrigation. To consider water for irrigation without 
low-cost power to bring that water to the land would have been mean- 
ingless. And Congress was not engaged in a meaningless discussion. 
When Congress spoke of water for irrigation, it meant also the water 
needed to generate the power required for irrigation. 

There were no extensive debates or discussions on the other purposes, 
but it must be assumed that if Congress associated with irrigation 
purposes the power needed for irrigation purposes, it also intended to 
associate with the other named purposes the power needed for those 
purposes. Therefore, the words “domestic, municipal, stock water, 
irrigation, mining, or industrial purposes” include within their mean- 
ing the electric power needed for those purposes—and that means all 
electric power. 

In addition to the fact that the legislative history at the time of the 
passage of the amendment, as well as the plain meaning of the lan- 

age used in the amendment, suffice to establish this point, there is 
the most authoritative possible kind of subsequent legislative history 
to reinforce it. At the joint hearings on the Missouri Basin water 
problems, held by the Senate Committees on Interior and Insular 
Affairs and Public Works in 1957, Congress was given the benefit of 
the testimony of Senator O’Mahoney himself on the intent of the 
—ae of the O’Mahoney-Millikin amendment—and on the congres- 
sional pu . 

Senate O’Mahoney testified : 


Senator O’Manoney. Mr. Chairman, I understood that the interpretation of 
‘the so-called O’Mahoney-Millikin amendment was one of the issues before your 
‘committee. I, therefore, want to say just a few words * * * 

When this State and other States, Montana included, were established and 
admitted to the Union, it was at a time when the policy of Congress was to 
‘promote the settlement of these areas, the agricultural development of the sur- 
face of the land and the mineral development of the deposits in all these public 
iand States. 

The policy of Congress was to invite people to move west and to settle under 
‘the homestead laws in these areas, and I must include Colorado, Senator Car- 
roll, and I must include Nebraska, Senator Hruska, and I must include South 
Dakota, Senator Case, and I must include New Mexico, Senator Anderson. All 
of these States were part of this general area. 

It has frequently been stated that the essential needs in building up these 
States were water as well as people. When the States were admitted to the 
Union, as the Committee on the Interior knows very well, the acts of admission 
under the Constitution established the theory of water use. The waters belong 
to the States. They are used by allocation made through the courts. They 
cannot be kept in idleness. If one holder of a water right ceases to use that 
water, he may not hold it idly: it goes to some other person who can use it. 

When we began to build or to conceive the building of this great interstate 
project, like that which brought the Colorado River compact about, when we 
begin to contemplate the development of the waters of the Missouri Basin, the 
purpose was twofold: First, to utilize the water and, secondly, to prevent floods. 
There was a great desire on the part of the users of the Mississippi River to 
‘promote navigation. But inasmuch as the rights of the people came first, when 
we were authorizing this structure and laying the basis for other structures, 
‘we wrote into the Flood Control Act of 1944—and bear in mind it was the Flood 
‘Control Act, the act designed to prevent damage from floods—when we wrote 
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that act, we were anxious to make certain that developments downstream would 
not destroy the historic purposes of Congress in promoting the development of 
the agricultural, the mineral, the industrial, the domestic resources of the States 
above * * * 

I do not see how language (sec. 1(b) of the O’Mahoney-Millikin amendment) 
could be more simple or more clear. 

Here is a declaration that none of the projects to be constructed in the 
Missouri-Mississippi Basin should gain any priority over the water rights of the 
persons living in the area here described for domestic, municipal, stock water, 
irrigation, mining, or industrial purposes. 

Let us take domestic purposes, for example. The farmer’s wife, the rancher’s 
wife, running the kitchen on a farm in these dry land States must cook the meal. 
Perhaps she will use wood. She did in the old days, no doubt. Perhaps she 
will use coal. Coal is a mining project. Water for mining purposes cannot be 
prevented from utilization by the residents of this State by any navigation pro- 
ject constructed below. The same is true for gas. The same is true for fuel of 
any kind, and electric energy is fuel. 

The water may be used to produce electric energy for domestic purposes, for 
mining purposes, for industrial purposes. This is a solemn, explicit, clear priority 
which prevents any future project from gaining a priority over the water sys- 
tem established by the constitutions of these old States, these dry land States, 
and their acts of admission. 

If anybody seeks to know what was in the minds of the sponsors of this amend- 
ment, I am here to tell them. The purpose here was to protect the water rights, 
without which this area could not have become the thriving center that it is 
today. * * * 

And nobody ever dreamed that the time would come when it would be con- 
tended that the water of this area could not be used by the people who inhabited 
the area. 

Senator Hruska. I have a question, Mr. Chairman. 

I first of all want to express my appreciation for this fine historical back- 
ground. Both Senator Carroll and I are new on this committee and to this phase 
of work. I want to commend you for that very clear explanation of the back- 
ground of this O’Mahoney-Millikin amendment. Maybe it is only a rhetorical 
question, Senator O’Mahoney, when you asked how much more simple the 
language of the subsection (b) could be. But I would like to interpret it literally 
and ask this question, because, after all, you phrased the amendment and you 
were instrumental in getting it approved. 

Why was there not a specific reference to the use of water for hydroelectric 
generation purposes in the amendment? 

Senator O’Manonry. The reason for that was that the only danger that we 
feared at that time, the specific danger that we feared, was the construction of a 
channel on the Missouri River near Sioux City, where they were going to widen 
the bed of the stream and deepen the channel. The Army Engineers’ plan was 
directly intended to require that the water from the whole upper Basin should 
fill that channel first. We were thinking primarily of navigation. But not being 
able to foresee all of the possibilities of power, and not intending to prevent 
the utilization downstream of water for power, we were content to write into 
the objectives “domestic and municipal.” 

We were cognizant of the fact that in this area there were municipal power- 
plants. I remember very well when I was a city editor in Boulder, Colo., driving 
over to Longmont, Colo., where the municipal public power system had a porch- 
light free on every home in that town. It is something that I have never known 
to be given by any so-called private utility, by the way, Mr. Chairman—free lights 
on the porches. 

I do not believe that the development of REA should be hampered now by any 
interpretation that industrial purposes, municipal purposes, domestic purposes do 
not comprehend the use of water to produce fuel, whether by way of coal or 
power. 

Senator Hruska. What discussion was there in the formulation of this amend- 
ment that pertained to the hydroelectric generation of power? Was there any 
discussion or consideration of it at that time, expressly and specifically? 

Senator O’Manoney. Not expressly and specifically that I can remember at 
the moment, except that we were talking at this time, in 1944, about REA. We 
were well aware of that. Your great predecessor, Senator George W. Norris, who, 
I believe, deserves a place among the select—— 
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Senator Hruska. That report has already been rendered, so this is ex post 
facto, I believe. 

Senater O’Manoney. I do pay tribute to Senator Norris because I cooperated 
with him in his successful effort to establish the TVA and to establish rural elec- 
trification. It isa great instrument for the development of our area—Nebraska, 
Wyoming, and Colorado as well. 

Senator Hruska. The reason I ask is that now we are compelled, apparently, 
to resort to interpretation of the words “industrial purposes,” as to whether or 
not it includes hydroelectric generation of power. I thought perhaps if it were 
a facter back there, there might have been some other reason for excluding it 
from express enumeration. 

Senator O’Manonrey. I can assure the Senator there was no reason for exclud- 
ing it. If we had ever thought that industrial purposes would not include the 
furnishing of power for industrial objectives, if we thought there was any such 
interpretation at all, it certainly would have been mentioned. I think it is 
implicit here. 

Senator Hruska, Is there any evidence or any testimony in the record back 
there in 1944, and leading preliminarily thereto, that there was an intention as of 
that time to include hydroelectric power generation in the term “industrial 
purposes”’? 

Senator O’Manoney. Jt was certainly clear that there was no intention not 
to include it. 

Senator Hruska. That does not quite answer my question, but if that is the 
best you can do, I guess that will be it. 

Senator O’MAHONEY. I was conducting another hearing this morning. I knew 
about this matter only today. I remember sitting, I think, at this very table, 
when Senator Overton, then chairman of the Senate Committee on Commerce, 
was holding hearings on the Flood Control Act of 1944. I remember participat- 
ing in the hearings, asking questions and the like, and never once was there any 
suggestion that the use of water for power should be excluded, never once. 

Senator Hruska. But you do not have any independent recollection now as 
to whether there was specific reference to that—that it would be included? 

Senator O’MaHoney. No; I am frank to say that I do not. 

Senator CarRoLtL. Would the Senator from Wyoming yield for just a moment. 
Senator O’Mahoney, the use of the word “domestic” had reference not only to 
domestic families in cities but domestic families in connection with the farm life. 

Senator O’Manoney. Of course. 

Senator Carroti. At that particular time was the Colorado-Big Thompson 
under construction, at the time that this O’Mahoney-Millikin amendment was 
adopted? The purpose of that project was to use power for irrigation. I think 
the Senator will remember the operating principles of that project. 

Senator O’Manongey. Of course. The Senator is very right. 

Senator CarroLi. There were other projects under consideration where there 
was the use of power both for domestic and irrigation purposes at that time. 
These were passed by the Congress. As I recall, the Colorado-Big Thompson 
was passed in 1936 or 1987. We have had testimony today, and I do not know 
whether the Senator from Wyoming was present at that time, where in the 
consideration of this very project that they are now using, it is a vital part of the 
Missouri Basin project, according to the testimony of the engineer from the 
State of South Dakota; that they use power itself for irrigation purpose. 

It seems to me that the intent of this amendment is clear. That it was to use 
whatever use water could be put to that would be beneficial for the purposes set 
forth in the amendment. 

Senator O’Manoney. May I say in response to you, Senator Carroll, and also 
in further response to the questions of Senator Hruska, that at this time Con- 
gress was very alert to the use of water for the development of power. Senator 
Hayden and I, several years before, had introduced an amendment by way of 
one of the appropriation bills, to use power revenues for the payment of the costs 
of construction. The committees having to do with legislation for reclamation 
and power, the committees having to do with appropriations, had many discus- 
sions about power revenues. We were cognizant of the development of electric 
power by the use of water. 

Had there been any intention to exclude electric power from the meaning of 
domestic or industrial objectives, it certainly would have left its trail at this 
time. Nobody was fighting REA then, as is the case now. Nobody was talking 
about the TVA as creeping socialism then, as now. Nobody was condemning 
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the use of a great public resource for the development of the energy without 
which human civilization cannot exist in the modern day. 

Sol have no question at all in my own mind that we successfully covered what 
we had in mind when we wrote this amendment. 

Senator Carroiy, I thank the Senator very much. I will just make this one 
observation for the record. The Congress had passed the Colorado-Big Thomp- 
son, which included a 13-mile tunnel, a transmountain diversion, and it was at 
that time in the operating principles that the water would flow through that tun- 
nel, that power would elevate it to flow to the tunnel. In turn, the water would 
fall, creating more power. It is almost as close as we can come to perpetual 
electrical energy motion. Certainly the Congress must have had in mind, when 
we think in terms of domestic irrigation—they must have had in mind the use of 
electrical energy. 

Senator O’Manoney. Just to make it definitely clear, let nobody be misled by 
the use of the words at the very beginning of the amendment. We were thinking 
only of the filling of this Sioux City channel for navigation with water that we 
could use for power, industrial purposes, and the like. I am glad that the Sena- 
tor from Colorado has mentioned the Big Thompson. That was being done at 
exactly the same time. 

Had there been any danger of such an interpretation, Senator Millikin would 
never have been on this amendment with me. We would never think that there 
would be such an interpretation. 

To obtain such a result there would have to be in my opinion specific language 
in the law. There is no specific language in the law, and an interpretation of 
this kind cannot be reached by indirection. 

Senator Case. Mr. Chairman, if the Senator would permit, in support of what 
the Senator has said with respect to the question that was at issue at that time, 
I have here the Congressional Record for December 12, 1944. The conference 
report on the Flood Control Act of 1944 was the only place in which the House 
considered this matter. 

The Bureau of Reclamation developed this in the Senate and it was in the 
Senate, of course, where the O’Mahoney amendment was inserted. 

Congressman Whittington, of Mississippi, was the chairman of the Flood Con- 
trol Committee in the House at that time. When he presented the conference 
report to the House, he brought up the O’Mahoney-Millikin amendment, with 
these words: 

“A settlement of the conflict of interest between navigation and irrigation has 
been arrived at in this legislation by a declaration of policy by the Congress of 
the United States. It reads as follows—” 
and then he read the paragraph (b) to which you referred, the use for naviga- 
tion and so forth. 

So, in the presentation to the House, it was presented as a settlement of the 
conflict of interest between navigation and irrigation * * *. 

In a quick review of the debate on the conference report, that was the only 
reference to power. The fact that Mr. Whittington introduced the amendment 
with the statement that it was a settlement of the conflict between navigation and 
irrigation, I think supports what Senator O’Mahoney has said. 

‘ Senator O’Manoney. I thank the Senator. I quite agree with his interpreta- 
on ‘ 


Senator CarroLty. Mr. Chairman, one other point has been raised here by a 
witness inferentially. 


Was there a distinction between the beneficial use, Senator O’Mahoney, and a 
beneficial consumptive use? 

They, and this is inferentially, seemed to be drawing some distinction between 
beneficial use and beneficial consumptive use. Was there some reason why you 
put in the words “beneficial consumptive use”? 

Senator O’Manoney. No, there was not. The concept, of course, arises from 
the fact that in thinking of irrigation laws and reclamation and power develop- 

-ment, we are always concerned with what amount of water is consumed, and 
what the return flow will amount to. We regard all of these uses mentioned in 
the amendment as consumptive uses. 

Senator Hruska. Getting back again to the use of water for generation of 
power, is that a consumptive use? 

Senator O’MAHONEY. I would not undertake to say that it is not a consump- 
tive use. 
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Senator Hruska. It does not deplete the amount of water, but simply trans- 
fers it from a higher level to a lower level, but consumes none of it. 

Senator O’Manoney. In the process of going through the structures that are 
built, there is evaporation. There must be some loss. Of course, I think, strictly 
speaking, the water passes through a giant circle, from the land, through the 
power of the sun, to the clouds, and then to the rainfall again in some other 
place. There is a continuous circle. The water is not eventually consumed. 
It is returned to the surface of the land some way (pp. 69-76). [Italics 
supplied. ] 


The comments of Senator Case while Senator O’Mahoney was testi- 


fying should be especially noted, because Senator Case had been a 
leader in the 1944 struggle. 


And Congressman Aspinall, an outstanding authority on the use 
and development of our Nation’s water resources, and now chairman 
of the House Committee on Interior and Insular Affairs, stated : 


Representative ASPINALL. * * * I am a member of the Interior and Insular 
Affairs Committee of the House and in that committee my principal work has 
been in connection with irrigation and reclamation. This has given me an in- 
timate knowledge of the water problems of our country. In addition, I was 
privileged during 1952 to serve on the President’s Missouri Basin Survey Com- 
mission which made an extensive study of the water problems of the Missouri 
River Basin. Because of this, I am interested in the water problems of the coun- 
try generally, and especially in the water problems of the Missouri River Basin, 
even though the area that I represent in the House of Representatives has 
but a small portion of it in the Missouri River Basin, and that, as the members 
of this committee know, is known as the north park area, the headwaters of the 
north Platte River. 

In the studies which the Survey Commission made of the Missouri River 
Basin, we came to the definite conclusion that the use of water for hydroelectric 
power was to be preferred over the use of water for navigation, so that when- 
ever, unfortunately, there was a conflict between the uses of the water for these 
two purposes then use of the water for power generation was to take precedence. 
This is a conclusion to which the Survey Commission came as the result of its 
own studies. 

We did not base that conclusion on any existing legal requirements, but rather 
on the overall needs of the Missouri River Basin. Therefore, I can report to 
you that as the result of this very thorough study which we made, it was the 
unanimous conclusion of the Survey Commission that power generation needs be 
met before navigation needs. * * * 

Representative AsPINALL. As I understand the situation, Senator Case, that im- 
plied setting up of priorities, at least, and to me it is expressed. It comes in 
the O’Mahoney-Millikin amendment to the Flood Control Act of 1944. The 
rest of my statement will refer briefly to that. 

Senator Case. We had a good deal of discussion of that yesterday, and then. 
we ran back into how do you interpret the O’Mahoney-Millikin amendment. 
I am trying to see if there is any statutory interpretation of the amendment. 

Pardon the interruption. 

Representative AsprnaLit. Even though I then had and presently have no 
doubts as to the correctness of this conclusion on the basis of my own studies, 
I feel greatly fortified in my opinion by what has already been told to your com- 
mittees by one whom I consider to be one of the outstanding authorities on water 
problems; namely, Senator O’Mahoney. I have been informed that Senator 
O’Mahoney has testified here that not only should power generation be a pre- 
ferred use as against navigation, but that his amendment to the Flood Control 
Act of 1944 specifying that industrial purposes shall be a preferred use as against 
navigation specifically makes it a legal requirement that power generation use 
be preferred over navigation use. 

As I referred to Senator O’Mahoney’s position in this particular amendment 
to the act of 1944, I wish to also advise the committee that the former senior 
Senator from the State of Colorado, Senator Eugene Millikin, whose contribu- 
tions to our National Government, national legislative body, are well known 
by all of us, was a party, also, to the drafting of that amendment. 

Senator O’Mahoney’s testimony confirms entirely my own conwictions and 
I wish to take this opportunity to endorse what he has said. Clearly, power 


34 UPPER MISSOURI BASIN WATER RIGHTS 


generation is an industrial use. This seems so clear that it sholud be beyond 
any question. But if there were any question, certainly it has been disposed of 
on the authoritative statement of Senator O’Mahoney, who stands as a double 
authority on the subject: first, as an outstanding authority on water problems, 
and secondly, as the man who helped author the very language involved. 

It seems to me that anyone who understands the vital need of adequate sup- 
plies of low-cost power for the farmer would immediately agree that those needs 
are paramount to navigation needs, so that whenever there is that unfortunate 
situation that exists here, where there is not enough water to take care of both 
power generation and navigation needs, certainly the power needs must be taken 
care of first. 


Therefore, as a matter of sound policy and as a matter of lave, it seems incum- 
bent upon the agencies charged with the responsibility for the operation of the 
Federal projects in the Missouri River Basin to limit the use of the water for 
navigation to such use as does not conflict with the use of the water for power 
generation (pp. 180-182). [Italics supplied.] 

In addition to this irrefutable testimony in 1957, again in 1959, at 
hearings before the Senate Committee on Interior and Insular Affairs 
on Federal Power Marketing Problems, Senator O’Mahoney reiterated 
his position : 

Mr. Hanon. At that point, Senator O’Mahoney, I would like to point out that 
this (the operation of the Missouri River projects by the Army Engineers) is 
still in direct violation of the interpretation you made a year ago when you in- 


cluded the manufacture of electricity for industrial uses, as written in your 
amendment. 


Senator O’MAanoney. There was nothing to indicate that power as a fuel to 
motivate industrial use was any different from oil, or any other motive power. 
Electric power was contemplated by Senator Millikin and myself as part of the 
industrial use that could be made by the residents of the upper basin States 
(p. 39). [Italics supplied. ] 

Rarely is it possible to obtain such direct testimony from such ex- 
par sources in considering the congressional intent with respect to 
egislation already in effect. If legislative history is to be given 
any effect, the above-quoted testimony must be considered conclusive. 
Not only does that testimony show clearly that the generation of elec- 
tric power is a protected priority use, but Senator O’Mahoney was 
definite both that the O’Mahoney-Millikin amendment would not 
have been passed in the form in which it was passed if there had 
been any doubt on that score, and that it was believed and intended 
that each named priority use included within it the generation of 
electric power for that purpose. 

It should be emphasized that the O’Mahoney-Milhikin amendment 
has been the law since 1944. It has been reenacted in each of the 
several flood control and rivers and harbers acts since that time. 
And in the Flood Control Act. of 1958, section 205(d) was inserted, 
which reads: 


The provisions of this section shall not be construed to modify the provisions 
of section 1 and section 8 of the Flood Control Act of 1944 * * * 
Section 205 provided for storage in reservoirs for low flow augmenta- 
tion and other productive purposes, There were eight pages of de- 
bate in which it was emphasized that it was the desire of Congress 
to strengthen the O’Mahoney-Millikin amendment. The amendment 
was praised by many and there was no adverse criticism. Obviously, 
it still represents the congressional intent. 
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THE ARMY ENGINEERS 


There would have been no need to make this study and analysis if 
the Army Engineers had not refused to comply with the plain direc- 
tives contained in the O’Mahoney-Millikin amendment and utilized 
the waters of the Missouri Basin to the detriment of the citizens of 
South Dakota. 

The Army Engineers have refused to recognize the dominant posi- 
tion of the | ag oon of electric power as against navigation. In 
the record of the joint hearings in 1957, previously referred to, there 
is a statement from the Army Engineers attempting to justify their 
position with respect to the O’Mahoney-Millikin amendment. A key 
paragraph of that statement appears on page 420 of the record of 
those hearings. It reads: 


The records of the hearings before the subcommittee of the Committee on 
Commerce, U.S. Senate, in May and June 1944 on H.R. 4485 (the flood-control 
bill) and H.R. 3961 (the river and harbor bill) contain extensive discus- 
sions of the foregoing. These records establish clearly that the amendment 
stemmed primarily from fears of western reclamationists that the authoriza- 
tion and development of certain navigation projects would establish a priority 
for use of waters of navigable streams which might preclude future develop- 
ments of irrigation on these streams and their tributaries. The proponents of 
the amendment repeatedly stressed the need for protection of water rights, here- 
tofore or hereafter vested under State laws, for future irrigation. Occasionally, 
this was broadened to include upstream beneficial consumptive uses. No men- 
tion of any priorities for hydroelectric power generation has been found in the 
review of these hearings. The discussions centered to a considerable degree 
around consideration of a plan for improvement of the Snake River (Columbia 
River Basin) for navigation, and consideration of the proposal for a 9-foot 
navigation project on the Missouri River from Sioux City, Iowa, to the 
mouth. 

In commenting upon this stated position of the Army Engineers, it 
should first be noted that “a review of the hearings” and of the entire 
legislative history does show, in unmistakable terms, as hereinbefore 
established, that a priority for hydroelectric generation was intended. 
It shows it not only by direct statements referring to such generation 
by name, but in the concern shown for all beneficial uses of the water 
in the upper basin. It also shows it by the clear indication that such 
generation was included in the named priorities. This indication is 
found not only in the numerous associations of power generation with 
the particular other priorities under discussion, but in the testimony 
of Senator O’Mahoney himself, and by the categorical answer of the 
committee chairman on the floor of the House in reply to a specifie 
question, given immediately preceding passage of S. 35. 

The Army Engineers refer to the dominant fear of navigation con- 
flicting with irrigation. We have already noted that that conflict 
received the most discussion. But that was only because it was fore- 
most in mind and easiest to visualize. The other possible conflicts 
were neither overlooked nor forgotten. The mere fact that Congress 
included a list of priorities which apparently covered all possible con- 
flicts completely destroys the implication in the statement of the 
Army Engineers that it was basically irrigation alone that Congress 
sought to protect. 
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Another statement in the comments of the Army Engineers (p. 420), 
that— 

It was never contemplated in any of the reports submitted to Congress as the 
basis for authorization that power would be given priority over navigation in 
determining the plan of operation— 

is completely irrelevant. Of course, the Army Engineers never rec- 
ommended any such priority, and never would. If they had recom- 
mended any priority, they probably would have recommended it for 
navigation. 

The Army Engineers, as clearly demonstrated by the quotations 
from the legislative history were violently opposed to any langua 
granting priorities and especially to the OMa oney-Millikin amend- 
ment. Riities of the language used by the Army witnesses in express- 
ing that opposition was extreme, to put it mildly. Major General 
Robins, the Assistant Chief of Engineers, actually told Senator 
O’Mahoney to his face: “I think yours was the craziest.” Although 
the Army finally “accepted” the last version of the O’Mahoney-Mil- 
likin amendment, their delayed and reluctant acceptance was de- 
scribed by Senator Murray as being only to get approval for their 

rojects. It is apparent that, since the adoption of the O’Mahoney- 


illikin amendment, the Army Engineers have proceeded to operate 
the Missouri River projects just as though the amendment had been 
defeated. 

In further comment on the actions of the Army Engineers, their 
testimony with respect to the amount of water which was needed 
to operate a 9-foot channel as compared with the amount of water 
which would be needed to operate a 6-foot channel, is significant. 


Even though, as shown by our quotations from the legislative history, 
they had indicated in 1934, when seeking approval for a 6-foot 
channel, that a 9-foot channel, would require considerably more water, 
at the 1944 he»rings they created the definite impression that no addi- 
tional demand upon the upper basin waters would be required to- 
operate the 9-foot channel. There were congressional complaints 
that it was impossible to obtain a definite statement from the Army 
Engineers on this point, but it was clear that the definite impression 
was created among many, if not most, of the Cong that no addi- 
tional water would be required to operate the 9-foot channel. 

Yet, in their 1957 “Report on Flow Releases for Navigation,” start- 
ing on page 437 of the joint hearings previously referred to, the Army 
Engineers seem to show a navigation need greatly in excess of the 
amount of water which they had previously sated would be needed 
to maintain a 6-foot channel. It is not possible for us to determine 
what increases in demands upon upper basin waters actually have 
been brought about by converting the 6-foot channel into a 9-foot 
channel, but this point can definitely be made: The legislative history 
is clear that the 9-foot channel would never have been authorized 
had there been any danger whatsoever that it would cause an addi- 
tional demand upen upper basin waters, that even had there been 
no O’Mahoney-Millikin amendment, the Army Engineers would have 
no justification whatsoever for using more of the upper basin waters: 
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to maintain a 9-foot channel than they would have needed to operate 
a 6-foot channel. It must, therefore, be stated that the present posi- 
tion and operating procedures of the Army Engineers are in direct 
violation of the law. 

It must be stressed that it is what Congress wants, and not what 
the Army Engineers want, that controls. It is the law of the land 
that governs, and not the plans of the Army Engineers. As Senator 
O’Mahoney stated during the debate on the Flood Control Act of 
1958, in explaining the (’Mahoney-Millikin amendment : 

So the Flood Control Act of 1944 was designed to bring about a compre- 
hensive combination of operations among all concerned. But the State came 
jirst. The Army Engineers was merely an agency to do the work which was 
laid down in the law. (Emphasis supplied.) 

Senator Kerr agreed (Congressional Record, 85th Cong., 2d sess., 
p. 6103). 

We know that you have an extremely high regard for the Army 
Engineers and for their outstanding achievements in constructin 
the Missouri River projects. We, of course, share that high regard. 
They have, however, unfortunately, misinterpreted and misapplied 
the O’Mahoney-Millikin amendment, to the huge financial loss of citi- 
zens of South Dakota. And if they continue to do this, the losses to 
South Dakota will become vastly greater, as its demands for water 
multiply. Therefore, it is urgent to South Dakota that this erroneous 
interpretation be corrected as soon as possible. We wish to em- 
phasize that any criticism of the Army Engineers contained in this 
opinion applies only to the issue under discussion. 

We also know that you are extremely sympathetic to navigation 
needs and sincerely regret that any conflict has arisen—and here 
again, we share your feelings. Nothing in this opinion is intended 
to disparage the importance of navigation. It is recognized as an 
extremely important function and nothing in this opinion should be 
construed as minimizing that importance. However, in rendering an 
opinion with respect to the rights of the State of South Dakota to the 
use of its waters, it is necessary to state that the law is definite that 
where there is a conflict between use of the waters for downstream 
navigation and beneficial use in South Dakota, the law requires that 
the South Dakota use take precedence. 

The ideal solution, of course, would be one which would furnish 
sufficient water for reliable navigation without detriment to the bene- 
ficial use of the waters in the upper basin. However, unless and until 
such a solution is found, when conflict between the uses arises naviga- 
tion must be limited to such use as does not conflict with upper basin 
use for beneficial purposes. 































CONCLUSION 





The study and analysis of the laws and of the pertinent legislative 
history relating to the rights of the State of South Dakota and of the 
other States of the upper Missouri River Basin to the use of the 
waters which arise in those States definitely establishes that South 
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Dakota and all other States lying wholly or partly west of the 98th 
meridian have priority to the use of the waters of the Missouri River 
Basin for all beneficial uses, including the generation of electric 
power, as against the use of those waters for navigation. It is our 
opinion that the courts would agree with this conclusion. 
Respectfully submitted. 
Wise & Poramxin, 
By Wuu1am C. Wiss. 
Lawrence PoramMKIN. 
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